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It  seems  necessary  that  I  should  endeavour  to  justify  the 
step  I  have  taken,  in  bringing  before  the  public  writings  of 
such  a  nature  and  value  as  those  of  my  deceased  husband. 
I  have  also  to  explain  why  I  have  determined  to  publish 
them  in  the  incomplete  and  unfinished  state  in  which  he 
left  them.  The  latter  decision  was,  indeed,  a  necessary  con- 
sequence of  the  former  ;  since  I  could  hardly  be  guilty  of 
the  irreverence  and  presumption  of  attempting  to  correct  or 
alter  what  he  had  written. 

I  respectfully  offer  these  explanations  to  the  few  to  whom 
it  is  fit  that  any  mention  of  such  a  man  should  be  made  ; 
and  I  beg  them  not  to  think  me  so  careless  of  his  fame, 
as  to  have  lightly  and  unadvisedly  undertaken  to  do  what 
might  lower  the  reputation  which  (almost  in  spite  of  him- 
self) he  has  left  among  them.  To  their  judgment  and  can- 
dour I  commend  these  Imperfect  remains.  Whatever  de- 
fects they  may  find,  let  them  be  assured  he  would  have  found 
more  and  greater- 
It  is  well  known  to  all  who  are  interested  in  the  science 
of  Jurisprudence,  that  the  volume  of  which  the  present  is  a 
republication,  has,  for  many  years,  been  out  of  print.  Prom 
the  time  this  was  known,  earnest  and  flattering  entreaties 
that  he  would  publish  a  second  edition  reached  him  from 
various  quarters.  They  were  sufficient  to  stimulate  any 
vanity  but  his. 
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Unfortunately  tliey  came  too  late.  The  public,  or  that 
small  portion  of  it  which  interests  itself  in  such  subjects, 
did  not  discover  the  deep  and  clear  stream  of  legal  science 
within  its  reach,  till  its  waters  had  been  diverted  into  other 
channels,  or  had  disappeared  altogether.  In  proportion  as 
the  demand  for  the  book  became  urgent,  more  years  and 
more  occupations  were  interposed  between  the  state  of 
mind  in  which  it  was  written,  and  that  in  which  this  de- 
mand found  him.  Above  all,  the  hope,  the  animation,  the 
ardour  with  which  he  had  entered  upon  his  career  as  a 
teacher  of  Jurisprudence,  had  been  blighted  by  indifference 
and  neglect  ;  and,  in  a  temper  so  little  sanguine  as  his,  they 
could  have  no  second  spring. 

It  was  not  my  intention  to  enter  into  the  particulars  of  a 
life  of  which  there  is  little  but  disappointment  and  suffering 
to  relate,  and  which,  from  choice  as  much  as  from  necessity, 
was  passed  in  the  shade.  Nothing  could  be  more  repug- 
nant to  a  man  of  his  proud  humility  and  fastidious  reserve 
than  the  submitting  his  private  life  to  the  inspection  of  the 
public  ;  nor  would  it  consist  with  my  reverence  for  him  to 
ask  for  the  admiration  (even  if  I  were  sure  of  obtaining  it) 
of  a  world  with  which  he  had  so  little  in  common. 

But  as,  influenced  by  considerations  which  have  appeared 
to  me,  and  to  those  of  his  friends  best  qualified  to  advise, 
conclusive,  I  have  determined  to  re-publish  the  following 
volume,  and  to  publish  the  rest  of  the  series  of  Lectures 
of  which  those  herein  contained  form  a  part,  it  appears  ne- 
cessary to  give  some  explanation  of  the  state  in  which  he 
left  them  ;  to  tell  why  the  work  which  the  Author  meditated 
was  never  completed  ;  why  the  portion  already  in  print 
was  so  long  and  so  obstinately  withheld  from  the  public  ; 
and,  lastly,  what  has  determined  me  to  take  upon  myself 
the  arduous  task  of  preparing  these  materials  for  the  press. 
In  order  to  do  this,  I  must  relate  those  passages  of  his  life 
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which  are  immediately  connected  with  the  course  of  his 
studies ;  and  also,  though  with  infinite  pain,  must  touch 
upon  the  qualities,  or  the  events,  which  paralyzed  his  efforts 
for  the  advancement  of  legal  science  and  the  diffusion  of 
important  truths. 

If  I  dwell  longer  upon  his  personal  character  than  may 
be  thought  absolutely  necessary  to  my  purpose,  my  apology, 
or  my  justification,  will  be  found  in  the  words  of  a  writer 
who  understood  and  appreciated  him  : — 

"  His  personal  character  w^as,  or  ought  to  have  been, 
more  instructive  in  these  days  than  his  intellectual  vigour. 
He  lived  and  died  a  poor  man.  He  was  little  known  and 
little  appreciated,  nor  did  he  seek  for  the  rewards  which 
society  had  to  give  ;  but  in  all  that  he  said  and  did  there 
was  a  dignity  and  magnanimity  which  conveyed  one  of  the 
most  impressive  lessons  that  can  be  conceived  as  to  the  true 
nature  and  true  sources  of  greatness. " 


At  a  very  early  age  Mr.  Austin  entered  the  army,  in 
which  he  served  for  five  years  ;  a  fact  which  would  have 
no  place  here,  but  for  the  permanent  traces  it  left  in  his 
character  and  sentiments.  Though  he  quitted  it  for  a 
profession  for  which  his  talents  appeared  more  peculiarly 
to  fit  him,  he  retained  to  the  end  of  his  life  a  strong  sym- 
pathy with,  and  respect  for,  the  military  character,  as  he 
conceived  it.  The  high  and  punctilious  sense  of  honour, 
the  chivalrous  tenderness  for  the  weak,  the  generous  ardour 
mixed  with  reverence  for  authority  and  discipline,  the  frank- 
ness and  loyalty,  which  were,  he  thought,  the  distinguish- 
ing characteristics  of  a  true  soldier,  were  also  his  own  ;  per- 
haps even  more  pre-eminently,  than  the  intellectual  gifts  for 
which  he  was  so  remarkable. 

Mr.  Austin  was  called  to  the  Bar  in  1818.    If  confidence 
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in  his  powers  and  prospects  could  have  been  given  to  so 
sensitive  and  fastidious  a  mind  by  the  testimony  and  the 
predictions  of  others,  he  would  have  entered  on  his  career 
with  an  undoubting  and  buoyant  spirit ;  for  every  one  of 
the  eminent  lawyers  in  whose  several  chambers  he  studied, 
spoke  of  his  talents  and  his  application  as  unequalled,  and 
confidently  predicted  for  him  the  highest  honours  of  his  pro- 
fession. 

Bat  he  was  never  sanguine.  Even  in  the  days  when 
hope  is  most  flattering,  he  never  took  a  bright  view  of  the 
future  ;  nor  (let  me  here  add)  did  he  ever  attempt  to  excite 
brilliant  anticipations  in  the  person  whom  he  invited  to 
share  that  future  with  him.  With  admirable  sincerity,  from 
the  very  first,  he  made  her  the  confidant  of  his  forebodings. 
Four  years  before  his  marriage,  he  concluded  a  letter  thus: 
"  .  .and  may  God,  above  all,  strengthen  us  to  bear  up  under 
those  privations  and  disappointments  with  which  it  is  but 
too  probable  we  are  destined  to  contend  !"  The  person  to 
whom  such  language  as  this  was  addressed,  has,  therefore, 
as  little  right  as  she  has  inclination  to  complain  of  a  destiny 
distinctly  put  before  her  and  deliberately  accepted.  Nor 
has  she  ever  been  able  to  imagine  one  so  consonant  to  her 
ambition,  or  so  gratifying  to  her  pride,  as  that  which  ren- 
dered her  the  sharer  in  his  honourable  poverty. 

I  must  be  permitted  to  say  this,  that  he  may  not  be 
thought  to  have  disappointed  expectations  he  never  raised  ; 
and  that  the  effect  of  what  I  have  to  relate  may  not  be 
enfeebled  by  the  notion  that  it  is  the  querulous  expression 
of  personal  disappointment.  Whatever  there  may  be  of  com- 
plaint in  this  brief  narrative,  is  excited  by  the  recollec- 
tion of  great  qualities  unappreciated,  great  powers  which 
found  no  congenial  employment,  great  ardour  for  the  good 
of  mankind,  chilled  by  indifference  and  neglect ;  by  the  re- 
collection of  the  struggles  and  pangs  of  an  over-scrupulous 
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and  over-sensitive  spirit,  vainly  trying  to  establish,  alone 
and  unsustained,  the  claims  of  a  science  which  he  deemed 
so  important  to  mankind.  Nor  is  the  sorrow  of  an  im- 
measurable private  loss  so  engrossing  as  not  to  be  enhanced 
by  regrets  at  the  loss  sustained  by  the  world. 

It  became  in  no  long  time  evident  to  one  who  watched 
him  with  the  keenest  anxiety,  that  he  would  not  succeed 
at  the  Bar.  His  health  was  delicate  :  he  was  subject  to 
feverish  attacks  which  left  him  in  a  state  of  extreme  debility 
and  prostration ;  and  as  these  attacks  were  brought  on 
by  either  physical  or  moral  causes,  nothing  could  be  worse 
for  him  than  the  hurry  of  practice,  or  the  close  air  and 
continuous  excitement  of  a  court  of  law. 

And  if  physically  unfitted  for  the  profession  he  had 
chosen,  he  was  yet  more  disqualified  by  the  constitution  of 
his  mind.  Nervous  and  sensitive  in  the  highest  degree,  he 
was  totally  deficient  in  readiness,  in  audacity,  in  self-com- 
placency, and  in  reliance  on  the  superiority  of  which  he  was 
conscious,  but  which  oppressed  rather  than  animated  him. 
He  felt  that  the  weapons  with  which  he  was  armed,  though 
of  the  highest  possible  temper,  were  inapplicable  to  the 
warfare  in  which  he  was  engaged  ;  and  he  gradually  grew 
more  and  more  self-exacting  and  self-distrusting.  He  could 
do  nothing  rapidly  or  imperfectly ;  he  could  not  prevail 
upon  himself  to  regard  any  portion  of  his  work  as  insigni- 
ficant ;  he  employed  a  degree  of  thought  and  care  out  of 
all  proportion  to  the  nature  and  importance  of  the  occa- 
sion. These  habits  of  mind  were  fatal  to  his  success  in 
business. 

Indeed,  even  before  his  call  to  the  Bar,  he  had  detected 
in  himself  the  germ  of  the  peculiar  disposition  of  mind 
which  disqualified  him  for  keeping  pace  with  the  current 
of  human  affairs.  In  a  letter  addressed  to  his  future  wife, 
dated  1817,  when  he  was  still  in  the  chambers  of  an  Equity 
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Draftsman,  he  wrote,  "  I  almost  apprehend  that  the  habit  of 
drawing  will  in  no  short  time  give  me  so  exclusive  and  in- 
tolerant a  taste  (as  far,  I  mean,  as  relates  to  my  own  pro- 
ductions) for  perspicuity  and  precision,  that  I  shall  hardly 
venture  on  sending  a  letter  of  much  purpose,  even  to  you, 
unless  it  be  laboured  with  the  accuracy  and  circumspection 
which  are  requisite  in  a  deed  of  conveyance/' 

But  <f  the  habit  of  drawing5'  did  not  create,  though  it 
might  develope,  this  tendency  to  exact  from  himself  a  degree 
of  perfection  incompatible  with  promptitude  and  dispatch. 
He  was,  as  he  says,  intolerant  of  any  imperfection  ;  and  so 
long  as  he  could  descry  the  smallest  error  or  ambiguity  in 
a  phrase,  he  recast  it  again  and  again,  till  his  accurate  mind 
could  no  longer  suggest  an  objection  or  a  difficulty.  This 
was  not  the  temper  which  could  accommodate  itself  to  the 
imperious  demands  of  business.  After  a  vain  struggle,  in 
which  his  health  and  spirits  suffered  severely,  he  gave  up 
practice  in  the  year  18:25. 

In  the  year  1826,  the  University  of  London  (now  Uni- 
versity College)  was  established.  From  the  character  and 
objects  of  this  institution,  it  appeared  to  hold  out  a  hope 
that  not  only  classes  of  persons,  but  branches  of  science, 
excluded  from  the  ancient  universities,  might  find  admit- 
tance and  fostering  in  this.  Among  the  sciences  which  it 
was  proposed  to  teach,  was  Jurisprudence,  and  Mr.  Austin 
was  chosen  to  fill  that  Chair.  As  soon  as  he  was  appointed, 
he  resolved  to  go  to  Germany,  in  order  to  study  on  the 
spot  what  had  been  done,  and  was  doing,  by  the  great 
jurists  of  that  country,  for  whom  he  had  already  con- 
ceived a  profound  admiration.  He  immediately  set  about 
learning  the  language,  and  had  already  made  some  progress 
before  he  left  England.  In  the  autumn  of  1827,  after  vi- 
siting Heidelberg,  he  established  himself  with  his  wife  and 
child  at  Bonn,  which  was  then  the  residence  of  Niebuhr, 
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Branch's,  Schlegel,  Arndt,  Welcker,  Mackeldey,  HefFter,  and 
other  eminent  men,  from  whose  society  he  received  equal 
pleasure  and  instruction.  Mr.  Austin  secured  the  assist- 
ance of  a  young  jurist,  who  had  just  entered  on  that  stage 
of  the  professional  career  in  which  men  are  permitted  to 
teach,  without  holding  any  appointment.  They  are  called 
P rivatdocenten ,  and  are  a  sort  of  tutors.  By  reading  Ger- 
man law-books  with  this  gentleman,  Mr.  Austin,  while 
pursuing  his  main  object,  speedily  acquired  the  language 
with  that  precision  and  completeness  which  he  carried  into 
everything  he  studied. 

He  also,  as  I  find  from  some  slight  memoranda,  took 
great  pains  to  inform  himself  thoroughly  of  the  discipline 
and  mode  of  teaching  in  the  German  Universities.  He 
often  expressed  his  earnest  desire  to  carry  home,  for  the  use 
of  England,  whatever  were  most  worthy  of  imitation  in  Ger- 
many. He  left  Bonn  in  the  Spring  of  1828,  master  of  the 
German  language  and  of  a  number  of  the  greatest  works 
which  it  contains.  He  always  looked  back  upon  his  resi- 
dence there  as  one  of  the  most  agreeable  portions  of  his 
life.  He  and  those  belonging  to  him,  who  were  then  the 
only  English  established  at  Bonn,  were  received  with  cor- 
diality by  this  distinguished  society,  and  found  there  the  qua- 
lities most  consonant  to  their  tastes  ;  respect  for  knowledge, 
love  of  art,  freedom  of  thought,  and  simplicity  of  habits. 
Spite  of  the  hopes,  the  projects,  and  the  acquirements  with 
which  he  entered  upon  his  new  functions,  it  was  not  with- 
out much  regret  and  some  forebodings  that  he  quitted  a  life 
so  full  of  interest  and  so  free  from  care,  for  the  restraints 
and  privations  which  London  imposes  on  poor  people,  and 
for  the  anxieties  of  a  laborious  and  untried  career. 

Yet  everything  promised  well,  excepting  always  his  health, 
which  had  suffered  extremely  from  his  anxiety  before  quit- 
ting the  Bar,  and  was  only  partially  restored  by  the  com- 
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parative  tranquillity  of  mind  which  followed  his  appoint- 
ment, and  by  his  salutary  and  agreeable  residence  on  the 
Rhine. 

His  Lectures  opened  with  a  class  which  exceeded  his  ex- 
pectations. It  included  several  of  the  men  who  are  now 
most  eminent  in  law,  politics,  or  philosophy.  He  was  much 
impressed  and  excited  by  the  spectacle  of  this  noble  band 
of  young  men,  and  he  felt  with  a  sort  of  awe  the  respon- 
sibility attaching  to  his  office.  He  had  the  highest  possible 
conception  of  the  importance  of  clear  notions  on  the  foun- 
dations of  Law  and  Morals  to  the  welfare  of  the  human 
race  ;  the  thought  of  being  the  medium  through  which  these 
were  to  be  conveyed  into  so  many  of  the  minds  destined 
to  exercise  a  powerful  influence  in  England,  filled  him  with 
ardour  and  enthusiasm.  As  might  be  expected  from  his 
susceptible  nature  and  delicate  conscience,  these  were  not 
unmixed  with  anxiety  too  intense  for  his  bodily  health. 

Some  notes,  which  I  find  in  a  blank  leaf  of  the  First 
Lecture  delivered  at  the  London  University,  are  so  strongly 
imbued  with  his  earnest  and  ardent  devotion  to  his  work, 
that,  not  without  some  hesitation,  I  resolve  to  give  them 
exactly  as  they  stand.  Even  the  broken  sentences  are 
characteristic,  and,  to  those  who  knew  him,  inexpressibly 
touching.  To  such,  they  will  vividly  recal  the  man  whose 
passionate  love  of  truth  and  knowledge  is  apparent  even  in 
these  hasty  words. 

"  Before  we  separate,  I  wish  to  say  a  few  words. 
It  is  my  purpose  to  hold  conversations  at  the  end  of  every  lec- 
ture. 

[Advantages  to  myself  and  to  the  gentlemen  of  my  class — 
Advantages  of  extempore  lectures. 

Incompleteness  of  written  lectures,  in  respect  of  the  ideas. 
Waste  of  labour  in  writing ;  extempore  lectures  can  be  adapted 
at  the  moment  to  the  hearer  : 

Dullness  of  written  lectures  :] 
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I  therefore  wish,  of  all  things,  to  form  a  habit  of  lecturing 
extempore  :  To  this,  I  am  at  present  not  competent,  but  by  dint 
of  giving  explanations,  etc.,  I  hope  I  may  acquire  the  requisite 
facility  and  composure. 

Another  advantage  which  will  arise  from  these  discussions : 
Errors  in  plan  and  in  execution  will  be  pointed  out  and  corrected. 

I  beg  of  you  not  to  be  restrained  by  false  delicacy  :  Frankness 
is  the  highest  compliment. 

I  never  myself  acquiesce,  etc  

And  this  is  perfectly  consistent  with  admiration  for  genius — 
Monstrous,  therefore,  for  a  man,  etc  

I  therefore  entreat  you,  as  the  greatest  favour  you  can  do  me, 
to  demand  explanations  and  ply  me  with  objections — turn  me 
inside  out.     I  ought  not  to  stand  here,  unless,  etc. 

Can  bear  castigation  without  flinching,  coming  from  a  friendly 
hand. 

From  this  collision,  advantages  to  both  parties  more  advanta- 
geous than  any  written  lecture. 

Request  them  to  ask  questions  relative  to  studies. 

In  short,  my  requests  are,  That  you  will  ply  me  with  questions, 
and  that  you  will  attend  regularly/' 

I  find  in  the  manuscript  numerous  passages  marked  v.  v. 
which  he  evidently  meant  to  expand  or  analyze  extempora- 
neously. 

He  now  appeared  to  have  attained  to  a  position  above 
all  others  the  best  suited  to  him.  His  peculiar  tastes  and 
talents  fitted  him  for  the  business  of  a  teacher.  His  power 
of  methodizing  and  expounding  was  matchless  ;  and  he  had 
a  natural  and  powerful  eloquence,  (when  he  allowed  himself 
to  give  way  to  it,)  which  was  calculated  to  rivet  the  attention 
and  fix  itself  on  the  memory.  This  was  far  more  striking 
in  conversation  than  in  his  written  lectures.  As  soon  as  he 
reduced  anything  to  writing,  the  severity  of  his  taste  and 
bis  habitual  resolution  to  sacrifice  everything  to  clearness 
and  precision,  led  him  to  rescind  every  word  or  expression 
that  did  not,  in  his  opinion,  subserve  these  ends. 
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Perhaps  no  man  was  ever  more  eminently  qualified  to 
raise  extemporaneous  discourse  to  the  highest  excellence, 
had  he  but  combined  with  his  other  singular  qualifications 
that  of  easv  confidence  and  self-satisfaction.  His  voice 
was  clear  and  harmonious,  and  his  elocution  perfect.  No- 
body ever  heard  him  talk  without  being  powerfully  struck 
with  the  vigour  and  originality  of  his  discourse,  the  variety 
and  extent  of  his  knowledge,  and  the  scholarlike  accu- 
racy and  singular  appositeness  of  his  language.  Classical 
thoughts  and  turns  of  expression  were  so  familiar  to  him 
that  they  seemed  innate  and  spontaneous.  "  I  think/' 
writes  a  friend  to  whom  I  have  shown  this  poor  attempt 
to  describe  him,  "  that  you  have  hardly  said  enough  about 
his  eloquence  in  conversation.  But  the  truth  is,  that  it  is 
impossible  to  describe  the  manner  in  which  one  was  car- 
ried away  and  utterly  absorbed  by  his  talk.  One  had 
travelled  in  an  hour  over  such  vast  regions,  and  at  such  an 
elevation  !  And  then  the  extraordinary  extent  and  exact- 
ness of  his  memory!"  It  is  true  that  I  shrink  from  the 
attempt  to  convey  an  idea  of  his  eloquence  in  common 
discourse.  It  lives  in  the  remembrance  of  a  few.  His 
memory  was  most  extraordinary,  and  would  have  been  a 
gift  to  dwell  on  with  wonder,  had  it  not  been  so  subordi- 
nate to  his  higher  faculties.  He  never  made  any  display  of 
it ;  and  as  it  was  always  under  the  control  of  his  severe  love 
of  truth,  his  hearers  were  certain  that  he  hazarded  nothing, 
and  that  his  statements  might  be  implicitly  relied  on. 

But  those  qualities  which,  above  all  others,  smooth  the 
road  to  success,  were  not  to  be  looked  for  in  a  character  like 
his.  Proud,  sensitive,  trying  everything  by  the  lofty  stan- 
dard he  bore  within  him,  it  was  only  to  a  very  peculiar  sort 
of  encouragement  that  he  was  accessible.  The  highest  ap- 
plause or  admiration  of  ignorant  millions  would  have  failed 
to  give  him  the  smallest  satisfaction.     The  approbation  of 
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the  few  whose  judgment  he  respected,  or  the  persuasion 
that  his  labours  tended  to  general  utility,  were  the  only 
stimulants  by  which  he  could  be  enabled  to  rise  above  his 
constitutional  shyness  and  reserve. 

It  soon  became  clear  that  he  was  as  far  as  ever  from 
having  found  the  modest,  but  tranquil  and  secure  position, 
in  which  he  might  continue  to  labour  for  the  advancement 
of  the  sublime  science  of  which  he  knew  himself  to  be  so 
consummate  a  master. 

It  was  not  to  be  expected, — it  is  never  found,  even  in  the 
country  where  science  is  most  ardently  pursued  for  its  own 
sake, — that  studies  which  have  no  direct  bearing  upon  what 
is  called  practical  life,  can,  except  under  very  peculiar  cir- 
cumstances, attract  numerous  audiences.  Where,  therefore, 
there  is  any  serious  intention  that  the  few  who  addict  them- 
selves to  such  studies  should  find  competent  instructors, 
funds  are  provided  for  the  maintenance  of  men  who  have 
obviously  nothing  to  expect  from  popular  resort.  Their 
position  is  perhaps  not  brilliant,  but  it  is  secure  and  honour- 
able, and  affords  them  leisure  for  the  prosecution  of  their 
science.  No  such  provision  was,  however,  made  for  the 
Chair  to  which  Mr.  Austin  had  been  elected  ;  and  as  juiis- 
*  prudence  formed  no  part  of  the  necessary  or  ordinary  studies 
of  a  barrister,  his  professorship  became  nearly  an  empty  title. 

cc  In  spite,"  says  the  illustrious  writer  of  a  notice  of  Mr. 
Austin's  death,  in  the  "Law  Magazine,'  "of  the  brilliant  com- 
mencement of  his  career  as  a  Professor,  it  soon  became  evi- 
dent that  this  country  would  not  afford  such  a  succession 
of  students  of  jurisprudence  as  would  suffice  to  maintain  a 
Chair ;  and  as  there  was  no  other  provision  for  the  teachers 
than  the  students'  fees,  it  followed  of  necessity  that  no  man 
could  continue  to  hold  that  office  unless  he  had  a  private 
fortune,  or  combined  some  gainful  occupation  with  his  pro- 
fessorship.    Mr.  Austin,  who  had  no  fortune,  and  who  re- 
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garded  the  study  and  exposition  of  his  science  as  more 
than  sufficient  to  occupy  his  whole  life,  and  who  knew  that 
it  would  never  be  in  demand  amongst  that  immense  ma- 
jority of  law  students  who  regard  their  profession  only  as  a 
means  of  making  money,  found  himself  under  the  necessity 
of  resigning  his  Chair."* 

Such  was  the  end  of  his  exertions  in  a  cause  to  which 
he  had  devoted  himself  with  an  ardour  and  singleness  of 
purpose  of  which  few  men  are  capable.  This  was  the  real 
and  irremediable  calamity  of  his  life, — the  blow  from  which 
he  never  recovered.  His  failure  at  the  Bar  was  nothing, 
and  would  never  have  been  regretted  by  himself  or  those 
who  cared  for  him.  That  was  not  his  vocation,  nor  had 
he  any  peculiar  aptitude  for  it  ;  and  there  was  no  want  of 
able  and  successful  barristers.  There  was  no  one  to  do  the 
work  he  could  have  done,  as  an  expounder  of  the  philo- 
sophy of  Law. 

At  the  time  he  wrote  his  Lectures,  constructed  the 
Tables  (hereafter  mentioned),  and  prepared  this  volume  for 
the  press,  I  can  affirm  that  he  had  no  other  thought,  inten- 
tion, or  desire,  than  to  push  his  inquiries  and  discoveries 
in  the  science  of  law  as  far,  and  to  diffuse  them  as  widely, 
as  possible.  It  was  from  no  unsteadiness  of  purpose,  no 
shrinking  from  labour,  no  distaste  to  a  life  of  comparative 
poverty  and  obscurity,  that  he  abandoned  the  pursuit  to 
which  he  had  hoped  to  devote  his  life.  If  there  had  been 
found  for  him  some  quiet  and  humble  nook  in  the  wide 
and  rich  domains  of  learning,  it  is  my  firm  conviction  that 
he  would  have  gone  on,  slowly  indeed,  as  the  nature  of  his 
study  and  his  own  nature  rendered  inevitable,  and  with 
occasional  interruptions  from  illness,  but  with  unbroken 
tenacity  and  zeal,  to  the  end  of  his  life. 

In  June,  1832,  he  gave  his  last  lecture.    In  that  year  he 

*  Law  Magazine  arid  Review,  for  May  1860. 
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published  the  volume,  of  which  the  present  is  a  reprint. 
So  far  was  he  from  anticipating  for  it  any  brilliant  success, 
that  he  was  astonished  at  the  readiness  and  liberality  with 
which  the  late  Mr.  Murray  undertook  the  publication  of  it ; 
and  for  years  afterwards  his  anxiety  was  extreme,  lest  it 
should  have  entailed  loss  upon  that  gentleman.  When  at 
length,  in  answer  to  my  inquiries,  Mr.  Murray  presented  to 
me  the  last  remaining  copy,  as  a  proof  that  our  fears  were 
groundless,  Mr.  Austin  expressed  perfect  satisfaction,  and 
something  like  surprise,  even  at  this  very  moderate  success. 
He  was  fully  aware  of  the  unpopularity  of  the  studies  to 
which  he  had  devoted  himself. 

"  So  few,"  says  he,  cc  are  the  sincere  inquirers  who  turn  their 
attention  to  these  sciences,  and  so  difficult  is  it  for  the  multitude 
to  perceive  the  worth  of  their  labours,  that  the  advancement  of 
the  sciences  themselves  is  comparatively  slow  ;  whilst  the  most 
perspicuous  of  the  truths  with  which  they  are  occasionally  en- 
riched, are  either  rejected  by  the  many  as  worthless  or  pernicious 
paradoxes,  or  win  their  laborious  way  to  general  assent  through 
a  long  and  dubious  struggle  with  established  and  obstinate 
errors." 

It  must  be  admitted  that  the  reception  given  to  his  book 
at  first  was  not  encouraging.  Neither  of  the  Reviews 
which  profess  to  guide  public  opinion  on  serious  subjects 
took  the  slightest  notice  of  it.  Some  eulogistic  articles  ap- 
peared in  journals  of  less  general  currency,  but  on  the 
whole  it  may  be  said  to  have  been  left  to  make  its  way  by 
its  own  merits.  It  was  only  at  a  later  period,  and  by  slow 
degrees,  that  they  were  appreciated. 

In  the  year  1833  Mr.  Austin  was  appointed  by  Lord 
Brougham,  then  Lord  Chancellor,  member  of  the  Criminal 
Law  Commission.  Though  this  turned  him  from  the  pur- 
suit to  which  he  had  hoped  to  dedicate  his  life,  and  con- 
fined his  inquiries  to  a  narrower  and  less  inviting  field  than 
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that  he  had  marked  out  for  himself,  he  entered  upon  it 
with  the  same  conscientious  devotion,  and  carried  into  it  the 
same  profound  and  comprehensive  views.  But  he  soon  per- 
ceived that  they  would  be  of  small  avail  to  himself  or  to 
the  public.  The  powers  granted  to  the  Commission  did  not 
authorize  the  fundamental  reforms  from  which  alone  he  be- 
lieved any  good  could  come ;  and  his  opinions  as  to  the 
ground  to  be  marked  out,  and  the  foundations  to  be  laid, 
before  any  satisfactory  structure  of  criminal  law  could  be 
raised,  differed  widely  from  those  of  his  colleagues.  He  had 
little  confidence  in  the  efficacy  of  Commissions  for  construc- 
tive purposes.  He  said  to  me,  "  If  they  would  give  me 
two  hundred  a  year  for  two  years,  I  would  shut  myself  up 
in  a  garret,  and  at  the  end  of  that  time  I  would  produce 
a  complete  map  of  the  whole  field  of  Crime,  and  a  draft  of 
a  Criminal  Code.  Then  let  them  appoint  a  Commission 
to  pull  it  in  pieces/'  He  used  to  come  home  from  every 
meeting  of  the  Commission  disheartened  and  agitated,  and 
to  express  his  repugnance  to  receiving  the  public  money 
for  work  from  which  he  thought  the  public  would  derive 
little  or  no  advantage.  Some  blurred  and  blotted  sheets 
which  I  have  found,  bear  painful  and  affecting  marks  of 
the  struggle  that  was  going  on  in  his  mind,  between  his 
own  lofty  sense  of  dignity  and  duty,  and  those  more  ordi- 
nary notions  which  subordinate  public  to  private  obliga- 
tions. I  have  also  found  the  commencement  of  a  project 
of  a  Criminal  Code  drawn  up  at  that  time. 

About  the  same  time,  he  had  arrived  at  the  conviction 
that,  as  a  teacher  of  Jurisprudence,  he  had  nothing  to 
hope.  The  insufficiency  of  the  legal  education  of  the  country 
had  for  some  time  attracted  the  attention  of  the  more  en- 
lightened part  of  the  profession  ;  and  it  was  at  length  de- 
termined, by  the  Society  of  the  Inner  Temple,  that  sonic 
attempt  should  be  made  to  teach  the  principles  and  history 
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of  jurisprudence.     Among  the  most  earnest  promoters  of 
this  scheme  was  Mr.  Austin's  friend,  Mr.  Bickersteth,  after- 
wards Lord  Langdale.     In  the  year  1834,  Mr.  Austin  was 
accordingly  engaged  to  deliver  a  course  of  lectures  on  juris- 
prudence at  the  Inner  Temple.    Had  this  appointment  been 
made  under  different  conditions,  it  was  one  which  he  would 
have  preferred  to  any  other,  however  distinguished  or  how- 
ever lucrative.    Unfortunately,  it  was  not  of  a  kind  to  give 
him  the  security  and  confidence  he  wanted.     He  was  in- 
vited to  undertake  the  discouraging  task  of  trying  to  esta- 
blish a  new  order  of  things,  without  the  certain  though 
distant  prospect  which  usually  cheers  the  pioneer  in  such 
an  enterprise.    His  appointment  could  only  be  regarded  as 
an  experiment.     This  uncertainty  weighed  upon  him  from 
the  first.    He  was,  as  I  have  said,  disqualified  by  nature 
from  all  work  of  a  passing  and  temporary  sort ;    and  in 
order  to  labour  with  courage  and  animation,  he  needed  to 
see  before  him  a  long  period  of  persistent  study,  and  se- 
curity from  harassing  anxiety.     His  precarious  health  and 
depressed  spirits  required  every  possible  support ;  and  he 
was  but  too  easily  disheartened  at  what  he  thought  the  want 
of  confidence  in  the  scheme,  or  in  him,  evinced  in  a  merely 
tentative  appointment. 

It  was  also  clear  that  the  same  causes  which  rendered 
the  appointment  to  a  Chair  of  Jurisprudence  abortive  at 
the  London  University,  were  in  operation  (perhaps  to  a  still 
greater  extent)  in  the  Inns  of  Court.  The  demand  for  any- 
thing like  scientific  legal  education  had  to  be  created.  The  * 
eminent  lawyers  who  had  adorned  the  English  bar  and 
bench  (of  whose  great  faculties  no  one  had  a  higher  admi- 
ration than  Mr.  Austin)  had  been  formed  by  a  totally  differ- 
ent process  ;  and  the  young  men  entering  on  the  profession 
were,  for  the  most  part,  profoundly  indifferent  to  any  studies 
but  those  which  had  enabled  their  predecessors  to  attain  to 
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places  of  honour  and  profit.  Thus  depressed  by  failure  ;  un- 
sustained  by  sympathy  in  his  lofty  and  benevolent  aspira- 
tions, or  by  recognition  of  his  value  as  a  teacher;  agitated  by 
conflicting  duties,  and  harassed  by  anxiety  about  the  means 
of  subsistence,  it  is  no  wonder  that  his  health  became  sensibly 
worse.  The  severe  feverish  attacks  to  which  he  had  always 
been  subject,  became  more  and  more  frequent  and  violent ; 
and  often,  after  preparing  a  lecture  with  great  care  and 
intense  application,  he  was  compelled,  on  the  day  when  it 
should  have  been  delivered,  to  send  messengers  round  to 
the  gentlemen  of  his  class,  to  announce  his  inability  to  at- 
tend. He  soon  saw  the  inutility  of  struggling  against  such 
obstacles.  He  resolved  to  abandon  a  conflict  in  which  he 
had  met  with  nothing  but  defeat,  and  to  seek  an  obscure 
but  tranquil  retreat  on  the  Continent,  where  he  might  live 
upon  the  very  small  means  at  his  disposal. 

He  quitted  England  with  a  strong  feeling  of  the  disad- 
vantage at  which  a  man  like  himself,  devoted  exclusively 
to  truth  and  to  the  permanent  good  of  mankind,  stood, 
in  a  country  where  worldly  success  is  not  only  the  reward, 
but  the  test  of  merit ;  and  where,  unless  he  advances  in 
certain  beaten  tracks,  he  arrives  at  nothing,  except  neglect 
and  a  sort  of  contemptuous  wonder.  He  felt  this  keenly, 
and  said  to  the  one  person  to  whom  he  ever  talked  freely 
of  himself,  "  I  was  born  out  of  time  and  place.  I  ought  to 
have  been  a  schoolman  of  the  twelfth  century — or  a  Ger- 
man professor/5  The  position  of  such  illustrious  and  revered 
teachers  as  Hugo  and  Savigny  seemed  to  him  the  most 
enviable  in  the  world.  The  pecuniary  inferiority  of  such  a 
position,  compared  with  the  profits  attending  the  practice 
of  law  in  this  country,  was  not  a  consideration  to  which 
his  mind  could  easily  descend. 

He  had  been  settled  at  Boulogne  about  a  year  and  a  half, 
when  a  proposal  was  made  to  him  by  the  Colonial  Office* 
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through  his  much-esteemed  and  faithful  friend  Sir  James 
Stephen,  to  go  to  Malta  as  Royal  Commissioner,  to  inquire 
into  the  nature  and  extent  of  the  grievances  of  which  the  na- 
tives of  that  island  complained.  He  accepted  an  appoint- 
ment for  which  he  was  indeed  peculiarly  fitted.  Justice 
and  humanity  were  parts  of  his  nature,  and  were  fostered 
by  reason  and  by  study.  He  had  no  sympathy  with  the  in- 
solence of  a  dominant  race,  and  he  was  not  likely  to  view 
with  indulgence,  violations  of  the  conditions  under  which 
England  had  accepted  the  voluntary  cession  of  Malta  by 
its  inhabitants.  On  the  other  hand,  his  sagacity,  know- 
ledge, and  strict  sense  of  justice  rendered  him  inaccessible 
to  fantastic  schemes  or  groundless  complaints.  Aided  by 
his  able  and  accomplished  colleague  Mr.  (now  Sir)  George 
Cornewall  Lewis,  he  rendered  to  the  island  services  which 
attracted  little  attention  in  England,  but  are  remembered 
with  lively  and  affectionate  gratitude  in  Malta. 

He  had  the  satisfaction  of  seeing  every  measure  he  re- 
commended adopted  by  the  Colonial  Office ;  and  he  always 
looked  back  with  great  satisfaction  to  his  connexion  with 
two  men  for  whom  he  entertained  so  sincere  a  respect  as 
Lord  Glenelg  and  Sir  James  Stephen.  But  here  another 
disappointment  awaited  him.  After  the  reform  of  the  tariff 
(which  Sir  James  long  after  called,  "  the  most  successful 
legislative  experiment  he  had  seen  in  his  time"),  and  of 
various  parts  of  the  administration  of  the  island,  Mr. 
Lewis  having  been  recalled  to  England  to  preside  over  the 
Poor  Law  Board,  Mr.  Austin  was  preparing  to  enter  upon 
his  more  peculiar  province, — legal  and  judicial  reform. 
Lord  Glenelg,  however,  was  no  longer  in  office,  and  the 
Commission  was  suddenly  brought  to  a  close  by  his  suc- 
cessor. No  reason  was  assigned,  nor  was  Mr.  Austin's  ab- 
rupt dismissal  accompanied  with  a  single  word  of  recogni- 
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tion  of  his  services.  It  remained  for  the  Maltese  to  ac- 
knowledge them.* 

It  is  indeed  but  too  probable  that  the  state  of  his  health 
would  have  incapacitated  him  for  the  work  he  projected. 
But  he  frequently  said  to  me,  that  if,  as  he  presumed,  the 
Colonial  Office  wished  to  put  an  end  to  the  expense  of  the 
Commission,  he  would  have  continued  to  live  in  the  island 
in  a  private  and  humble  manner,  till  he  had  introduced 
something  like  order  into  the  heterogeneous  mass  of  laws 
bequeathed  by  the  successive  masters  of  Malta.  It  was, 
however,  fortunate  that  he  was  not  permitted  to  attempt  a 
task  to  which  his  strength  was  so  inadequate. 

In  giving  this  short  account  of  his  troubled  life  and 
baffled  designs,  my  object  has  only  been  to  show  what  were 
the  circumstances  by  which  he  was  forced  out  of  the  track 
on  which  he  had  entered,  and  in  which  his  whole  mind  and 
soul  were  engaged  ;  and  why  it  was  that  he  seemed  to  aban- 
don the  science  to  which  he  had  devoted  his  singular  powers 
with  so  much  ardour  and  intensity. 

It  was  this  very  ardour  and  intensity,  this  entire  absorp- 
tion in  his  subject,  which  rendered  it  impossible  to  him  to 
resume,  at  any  given  moment,  trains  of  thought  from  which 
his  mind  had  been  forcibly  diverted.  It  belonged  to  the 
nature  of  his  mind  to  grapple  with  a  question  with  diffi- 
culty,— almost  with  reluctance.     It  seemed  as  if  he  had  a 

*  "  Such  was  the  man/'  says  a  Malta  journal,  in  an  article  announcing 
his  death,  "  to  whom  the  Maltese  must  ever  fee  1  grateful  for  their  improved 
condition  as  a  people,  and  for  the  many  privileges  they  now  enjoy  ;  and 
most  of  all  for  the  liberty  of  the  press  under  which  we  are  now  writing. 
It  cannot  be  disputed  that  the  inhabitants  of  this  island  are  greatly  ad- 
vanced in  the  scale  of  civilization,  both  politically  and  socially,  and  ren- 
dered more  essentially  British  in  civil  polity  and  institutions,  by  the 
measures  adopted  on  the  recommendation  of  the  Commission  presided 
over  by  Mr.  Austin." 
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sort  of  dread  of  the  labour  and  tension  to  which,  when 
it  had  once  taken  hold  on  him,  it  would  inevitably  subject 
him.  He  was  frequently  urged  to  write  on  matters  which 
he  had  studied  with  an  earnestness  second  only  to  that 
which  he  had  devoted  to  his  own  peculiar  science, — such 
as  Philosophy,  Political  Economy,  and  Political  Science 
generally.  He  usually  evaded  these  applications  ;  but  to 
the  person  with  whom  he  had  no  reserves,  he  used  to  say, 
KC I  cannot  work  so;  I  can  do  nothing  in  a  perfunctory 
manner/'  He  knew  perfectly  his  strength  and  his  weakness. 
He  could  work  out  a  subject  requiring  the  utmost  stretch 
of  the  human  faculties,  with  a  clearness  and  completeness 
that  have  rarely  been  equalled.  But  he  had  no  mental 
agility.  When  he  gave  himself  up  to  an  inquiry,  it  mas- 
tered him  like  an  overwhelming  passion.  Even  as  early  as 
the  year  1816,  he  spoke  to  me,  in  a  letter,  of  "  the  difficulty 
he  found  in  turning  his  faculties  from  any  object  whereon 
they  have  been  long  and  intently  employed,  to  any  other 
object. 99  And  for  the  same  reason,  when  his  mind  had 
once  loosened  its  grasp  of  a  subject,  it  could  with  difficulty 
recover  its  hold. 

At  the  time  when  a  second  edition  of  his  book  was  first 
demanded,  he  was,  as  I  have  said,  occupied  in  the  business 
of  the  public,  to  which  it  was  with  him  a  matter  of  con- 
science to  consecrate  his  undivided  attention.  To  this 
reason  for  delay  was  now  added  another.  His  health 
had  gradually  declined,  under  the  pressure  of  labour  and 
anxiety.  After  his  return  from  Malta,  in  1838,  he  was  so 
much  wrorse,  that  in  1840  his  medical  friends  exhorted  him 
to  try  the  waters  of  Carlsbad, — with  very  small  hope,  as 
they  afterwards  confessed,  of  seeing  him  again.  Erom 
those  wonder-working  waters  however  he  received  so  much 
benefit  that  he  determined  to  return  to  them,  and  the 
summers  of  1841,  1842,  and  1843  were  spent  there.  In 
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the  varied  and  interesting  society  assembled  in  that  place, 
he  made  the  acquaintance  of  many  eminent  persons,  from 
whom  he  eagerly  sought  for  information  on  the  condition  of 
their  several  countries.  The  intervening  winters  were  plea- 
santly and  profitably  passed  at  Dresden  and  Berlin.  In 
the  latter  capital  he  found  men  eminent  in  every  branch  of 
science,  to  some  of  whom  he  had  long  looked  up  as  the 
great  masters  of  his  own, — especially  Herr  von  Savigny.  Po- 
litical questions  were  then  agitated  with  great  warmth  and 
acrimony  in  Prussia.  Mr.  Austin  studied  them  with  his  usual 
industry  and  impartiality  ;  and  several  men  who  were  them- 
selves engaged  in  the  discussions  of  the  day,  were  so  struck 
with  the  clearness  and  justness  of  his  views,  that  they 
urged  him  to  write  on  the  affairs  of  their  country.  I 
have  found  memoranda  which  show  that  at  one  time  he 
contemplated  some  work  of  the  kind.  It  was  at  Dresden 
that  he  wrote,  for  the  Edinburgh  Review,  his  answer  to 
Dr.  List's  violent  attack  on  the  doctrine  of  Free  Trade. 

In  1844  he  removed  to  Paris,  attracted  thither  by  the 
society  and  friendship  of  some  of  the  distinguished  men 
who  were  then  the  able  expositors  of  science,  or  the  eloquent 
advocates  of  free  institutions.  Shortly  after,  he  was  elected 
by  the  Institute  a  corresponding  member  of  the  Moral  and 
Political  Class  ;  an  honour  for  which  he  was  wholly  unpre- 
pared, unaccustomed  as  he  was  to  any  public  recognition 
of  his  merits.  I  shall  borrow  the  words  of  an  illustrious 
friend,  to  describe  the  impression  he  left  on  some  of  the 
highest  minds  of  France :  I  could  add  many  such  testimo- 
nies, but  that  of  M.  Guizot  is  sufficient.  "  C'etait  un  des 
homines  les  plus  distingues,  un  des  esprits  les  plus  rares, 
et  un  des  coeurs  les  plus  nobles  que  j'ai  connus.  Quel 
dommage,  qu'il  n'ait  pas  su  employer  tout  ce  qu'il  avait, 
ct  montrer  tout  ce  qu'il  valait  !:' 

In  that  year  another  earnest  appeal  was  made  to  him  to 
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publish  a  second  edition  of  '  The  Province  of  Jurisprudence/ 
Letters  from  friends,  and  even  from  strangers,  arrived,  la- 
menting the  impossibility  of  getting  a  copy,  and  setting  forth 
the  constantly  increasing  reputation  of  the  book.  But  these 
flattering  representations,  which  perhaps  at  an  earlier  period 
would  have  spurred  him  on  to  fresh  exertions,  seemed  to 
give  him  little  pleasure,  and  he  rarely  alluded  to  them.  They 
had  now  to  encounter  the  reluctance  I  have  spoken  of,  to  re- 
sume long-disused  labour, — a  labour  too  with  which  a  crowd 
of  painful  recollections  were  associated. 

To  give  a  mere  reprint  of  the  book  would  have  been  easy 
enough,  and  it  is  what  any  one  else  so  encouraged  would 
probably  have  done  ;  but  Mr.  Austin  had  discovered  defects 
in  it  which  had  escaped  the  criticism  of  others  ;  and  with 
that  fastidious  taste  and  scrupulous  conscience  which  it 
was  impossible  to  satisfy,  he  refused  to  republish  what  ap- 
peared to  him  imperfections. 

That  he  had  long  meditated  a  book  embracing  a  far 
wider  field,  I  well  knew  ;  but  I  feared  that  this  great  work 
would  never  be  accomplished,  and  would  have  gladly  com- 
pounded for  something  far  less  perfect  than  his  conceptions. 
But  I  saw  that  nothing  could  shake  his  resolution,  and  I 
never  willingly  adverted  to  the  subject.  Whenever  it  was 
mentioned,  he  said,  that  the  book  must  be  entirely  recast  and 
rewritten,  and  that  there  must  be  at  least  another  volume. 
His  opinion  of  the  necessity  of  an  entire  refonte  of  his  book 
arose,  in  great  measure,  from  the  conviction,  which  had 
continually  been  gaining  strength  in  his  mind,  that  until 
the  ethical  notions  of  men  were  more  clear  and  consistent, 
no  considerable  improvement  could  be  hoped  for  in  legal 
or  political  science,  nor,  consequently,  in  legal  or  political 
institutions. 

The  subjoined  prospectus  or  advertisement  sufficiently 
proves  that  he  had  seriously  resolved  to  execute  the  great 
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work  he  had  planned.  I  have  found  but  one  copy  of  it, 
nor  have  I  been  able  to  hear  of  the  existence  of  another.  I 
cannot  find  that  it  attracted  any  attention. 

The  Principles  and  Relations  of  Jurisprudence  and  Ethics.  By  John 
Austin,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law. 

An  Outline  of  a  Course  of  Lectures  on  General  Jurisprudence,  preceded 
by  an  attempt  to  determine  the  province  of  the  science,  was  published  by 
the  author  in  1832.  By  the  sale  of  the  entire  edition,  and  by  the  con- 
tinued demand  for  the  book,  he  is  encouraged  to  undertake  a  work  con- 
cerning the  same  subject,  but  going  more  profoundly  into  the  related 
subject  of  Ethics.  The  matter  is  so  vast,  and  the  task  of  digesting  and 
condensing  it  so  difficult,  that  a  considerable  time  must  necessarily  elapse 
before  the  intended  treatise  will  be  ready  for  publication. 

A  concise  and  unequivocal  title  for  the  intended  treatise  is  not  afforded 
by  established  language.  Positive  law  (or  jus),  positive  morality  (or  mos), 
together  with  the  principles  which  form  the  text  of  both,  are  the  insepa- 
rably-connected parts  of  a  vast  organic  whole.  To  explain  their  several 
natures,  and  present  them  with  their  common  relations,  is  the  purpose  of 
the  essay  on  which  the  author  is  employed.  But  positive  morality  (as 
conceived  in  the  whole  of  its  extent)  has  hardly  acquired  a  distinguishing 
name  ;  though  one  important  branch  of  it  has  become  the  subject  of  a 
science,  and  been  styled  by  recent  writers  the  positive  law  of  nations.  For 
the  variously  conceived  and  much  disputed  principles  which  form  the  mea- 
sure or  test  of  positive  law  and  morality,  established  language  has  no  name 
which  will  mark  them  without  ambiguity.  As  related  to  positive  law 
(the  appropriate  subject  of  Jurisprudence),  they  are  styled  the  principles 
of  legislation.  As  related  to  positive  morality,  they  are  styled  morals  or 
ethics  ;  but  as  either  of  these  names  will  signify  positive  morality,  as  well 
as  the  standard  to  which  it  ought  to  conform,  there  is  no  current  expression 
for  the  principles  in  question  which  will  denote  them  adequately  and  dis- 
tinctly. He  (author)  had  thought  of  entitling  the  intended  essay,  the 
principles  and  relations  of  law,  morals,  and  ethics  :  meaning  by  law,  posi- 
tive law  ;  by  morals,  positive  morals  ;  and  by  ethics,  the  principles  which 
are  the  test  of  both.  But  in  consequence  of  the  difficulties  which  he  has 
just  stated,  he  preferred  the  more  concise  and  not  more  equivocal  title 
which  stands  at  the  head  of  the  present  notice. 

For  reasons  to  appear  hereafter,  the  work  will  be  divided  into  two 
parts.     The  first  will  be  given  to  General  Jurisprudence  ;  and  in  his  ex- 
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position  of  that  science  the  author  will  descend  into  the  detail  which  was 
indicated  by  the  above-mentioned  outline,  as  deeply  as  may  consist  with 
the  limits  assigned  to  an  institutional  treatise.  The  second  part  will  be 
given  to  Ethics.  No  separate  department  will  be  given  to  j^ositive  morals ; 
but,  so  far  as  they  are  implicated  with  jurisprudence  and  ethics,  they  will 
be  noticed  in  the  departments  allotted  to  those  subjects. 

He  announced  the  same  intention  in  a  letter  to  the  pre- 
sent Chief  Justice  of  the  Common  Pleas,  the  companion 
of  his  early  studies,  the  beloved  and  faithful  friend  of  every 
period  of  his  life.  It  was  only  the  other  day  that  Sir  William 
Erie  found  the  following  fragment  of  this  letter,  which  he 
has  had  the  kindness  to  permit  me  to  print.  Unhappily,  the 
part  containing  the  date  is  lost.  It  begins  with  a  broken 
sentence,  which  must  relate  to  one  of  the  many  applications 
made  to  him  for  a  second  edition  :  probably  they  were  pre- 
ceded by  some  such  words  as — 

{IVhat  Mr.  Murray  suggests  is~]  "  a  mere  reprint  of  it;  but,  if 
he  would  give  me  sufficient  time  (two  years  or  so),  I  would  do 
my  best  to  produce  something  better. 

"  I  shall  now  set  to  work  in  good  earnest ;  and  if  my  unlucky 
stars  will  allow  me  a  little  peace,  I  hope  I  shall  turn  out  some- 
thing of  considerable  utility. 

6 '  I  intend  to  show  the  relations  of  positive  morality  and  law 
(mos  and  Jus),  and  of  both,  to  their  common  standard  or  test ;  to 
sliow  that  there  are  principles  and  distinctions  common  to  all 
systems  of  law  (or  that  law  is  the  subject  of  an  abstract  science)  ; 
to  show  the  possibility  and  conditions  of  codification  ;  to  exhibit 
a  short  scheme  of  a  body  of  law  arranged  in  a  natural  order;  and 
to  show  that  the  English  Law,  in  spite  of  its  great  peculiarities, 
might  be  made  to  conform  to  that  order  much  more  closely  than 
is  imagined. 

€€  The  questions  involved  in  this  scheme  are  so  numerous  and 
difficult,  that  what  I  shall  produce  will  be  very  imperfect.  I 
think,  however,  that  the  subject  is  one  which  will  necessarily  at- 
tract attention  before  many  years  are  over ;  and  I  believe  that 
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my  suggestions  will  be  of  considerable  use  to  those  who,  under 
happier  auspices,  will  pursue  the  inquiry. 

"  There  are  points  upon  which  I  shall  ask  your  advice. 

"  Yours  most  truly, 

u  John  Austin." 


He  had  finally  established  himself  in  Paris,  when  the 
Revolution  of  1848  once  more  uprooted  him.  He  had 
watched  with  intense  interest  and  anxiety  the  approach 
of  the  storm  which  was  to  overthrow  all  regular  govern- 
ment in  France ;  and  it  was  from  earnest  observation  of 
what  passed  in  that  country,  that  he  became  confirmed  in 
his  opinion  of  the  difficulty,  if  not  the  impossibility,  of  re- 
constructing a  society  which  has  once  been  completely 
shattered.  This  opinion,  together  with  his  ardent  and 
disinterested  love  of  his  country,  found  utterance  in  the 
pamphlet  which  he  published  in  1859. 

He  remained  for  some  months  in  Paris  after  the  Revo- 
lution, watching  the  course  of  things.  As  he  became  more 
and  more  convinced  that  permanent  tranquillity  was  not  to 
be  looked  for  in  France,  and  that  life  there  would  be  in- 
cessantly troubled  and  embittered  by  uncertainty  and  alarm, 
he  resigned  himself  to  a  serious  pecuniary  loss,  and  returned 
to  England,  determined  to  seek  tranquillity  in  a  small  re- 
treat in  the  country.  He  took  a  cottage  at  Weybridge, 
in  Surrey,  near  enough  to  London  for  convenience,  and  for 
occasional  visits  from  his  only  child,  and  far  enough  to  en- 
able him  to  enjoy  the  retirement  he  coveted. 

Here  he  entered  upon  the  last  and  happiest  period  of  his 
life  ;  the  only  portion  during  which  he  was  free  from  carking 
cares  and  ever-recurring  disappointments.  The  battle  of  life 
was  not  only  over,  but  had  hardly  left  a  scar.  He  had  nei- 
ther vanity,  nor  ambition,  nor  any  desires  beyond  what  his 
small  income  sufficed  to  satisfy.  He  had  no  regrets  or  re- 
pinings  at  his  own  poverty  and  obscurity,  contrasted  with 
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the  successes  of  other  men.  He  was  insatiable  in  the  pur- 
suit of  knowledge  and  truth  for  their  own  sake  ;  and  during 
the  long  daily  walks  which  were  almost  the  sole  recreation  he 
coveted  or  enjoyed,  his  mind  was  constantly  kept  in  a  state 
of  serene  elevation  and  harmony  by  the  aspects  of  nature, 
— which  lie  contemplated  with  ever-increasing  delight,  and 
described  in  his  own  felicitous  and  picturesque  language, — 
and  by  meditation  on  the  sublimest  themes  that  can  occupy 
the  mind  of  man.  He  wanted  no  excitement  and  no  audi- 
ence. Though  he  welcomed  the  occasional  visits  of  his 
friends  with  affectionate  cordiality,  and  delighted  them  by 
the  vigour  and  charm  of  his  conversation,  he  never  expressed 
the  smallest  desire  for  society.  He  was  content  to  pour 
out  the  treasures  of  his  knowledge,  wisdom,  and  genius,  to 
the  companion  whose  life  was  (to  use  the  expression  of  one 
who  knew  him  well)  "  enfolded  in  his." 

Thus  passed  twelve  years  of  retirement,  rarely  interrupted, 
and  never  uninteresting  or  wearisome.  His  health  was 
greatly  improved.  The  place  he  had  chosen,  and  his  mode 
of  life  suited  him.  The  simplicity  of  his  tastes  and  habits 
would  have  rendered  a  more  showy  and  luxurious  way  of 
living  disagreeable  and  oppressive  to  him.  Yet  none  of 
the  small  pleasures  or  humble  comforts  provided  for  him 
ever  escaped  his  grateful  notice.  He  loved  to  be  sur- 
rounded by  homely  and  familiar  objects,  and  nothing 
pleased  him  so  much  in  his  garden  as  the  flowers  he  had 
gathered  in  his  childhood.  Things  new  or  rare  were  un- 
attractive, if  not  distasteful,  to  his  constant  and  liberal  na- 
ture. He  had  a  disinterested  hatred  of  expense,  and  of 
pretension,  and,  though  very  generous,  and  quite  indifferent 
to  gain,  he  was  habitually  frugal,  and  respected  frugality 
in  others,  as  the  guardian  of  many  virtues. 

One  regret  mingled  with  the  deep  thankfulness  with 
which  this  comparative  freedom  from  pain  and  care  was 
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regarded  by  those  who  loved  him : — he  showed  no  incli- 
nation to  devote  these  years  of  improved  health  and  tran- 
quil leisure  to  the  work  he  had  so  long  ago  projected. 
But  even  this  regret,  poignant  as  it  was,  gradually  sub- 
sided under  the  tranquillizing  influence  of  his  serene  con- 
tentment. It  is  no  wonder  that  the  person  most  sensible 
of  the  immense  resources  and  powers  of  his  mind,  and 
most  deeply  interested  in  seeing  them  appreciated,  could 
not  resolve  to  urge  him  to  return  to  long-disused  labours. 
Suffering,  from  ill-health  and  from  other  causes,  had  pur- 
sued him,  almost  without  intermission,  throughout  the 
early  and  middle  part  of  his  life ;  and  now  that  he  had 
found  comparative  ease  of  body  and  mind,  fame,  or  even 
usefulness  (so  long  and  ardently  coveted  for  him),  faded 
into  nothing,  compared  to  these  inestimable  blessings.  The 
calm  evening  that  followed  on  so  cloudy  and  stormy  a  day, 
was  too  precious  to  be  risked  for  the  reputation  to  which 
he  was  so  indifferent,  or  for  the  advantage  of  a  world  to 
which  he  owed  so  little. 

But  his  generous  solicitude  for  his  country  did  what  no- 
thing else  could,  and  his  last  effort  was  prompted  by  bene- 
volence and  patriotism. 

He  was,  in  his  solitude,  a  deeply  interested  observer  of 
political  events.  He  viewed  with  great  anxiety  and  dis- 
approbation the  various  schemes  of  parliamentary  reform 
brought  forward  during  the  later  years  of  his  life,  and  felt 
deeply  the  severe  blow  they  gave  to  the  respect  he  wished 
to  feel  for  eminent  public  men. 

Profoundly  convinced  as  he  was  of  the  scarcity  of  great 
ability,  and  of  the  still  greater  scarcity  of  a  disinterested 
love  of  truth,  it  may  easily  be  imagined  that  he  regarded 
with  a  sort  of  horror  all  schemes  for  placing  the  business 
of  legislation  in  the  hands  of  large  bodies  of  men.  He 
had  followed  step  by  step  the  progress  of  the  great  minds 
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by  which  systems  of  law  had  been,  through  ages,  slowly  and 
painfully  elaborated;  and  the  project  of  submitting  these 
highest  products  of  the  human  intellect,  or  the  difficult  pro- 
blems they  deal  with,  to  the  judgment  and  the  handling  of 
uneducated  masses,  seemed  to  him  a  return  towards  bar- 
barism.    He,  least  of  all  men,  was  likely  to  be  dazzled  or 
attracted  by  wealth  or  rank  ;  but  he  valued  them  on  public 
grounds,  as  providing  for  their  possessors  the  highest  sort 
of  education,  and  the  leisure  and  opportunity  to  apply  that 
education  to  the  general  culture  of  the  human  mind, — 
especially  to  the  difficult  sciences  of  legislation  and  govern- 
ment. The  idea  of  popular  legislation  was  to  him  as  alarming 
as  it  was  absurd  ;  and  it  was  precisely  on  account  of  the  dis- 
astrous consequences  wThich  he  was  certain  must  result  from 
it  to  the  people  themselves,  that  he  felt  indignant  at  the 
uses  made  of  their  ignorance,  and  the  unmanly  affectation 
of  deference  to  their  wishes,  by  those  whose  duty  it  is  to 
enlighten  and  guide  them.    Long  and  accurate  observation 
of  other  countries,  and  intercourse  with  their  public  men, 
had  taught  him  the  full  value  of  the  institutions  of  this 
country,  and  the  importance  of  the  habit  of  obedience  to 
law  ;  and  he  was  too  ardent  and  sincere  a  patriot  to  see 
these  imperilled  without  the  deepest  emotion.  The  work  of 
Lord  Grey,  which  appeared  in  the  midst  of  the  discussions 
on  reform,  excited  his  warm  and  respectful  admiration  ;  and 
when  it  was  suggested  to  him  that  he  should  review  it,  he 
immediately  consented.    The  pamphlet  published  under  the 
title  of  c  A  Plea  for  the  Constitution/  was  originally  written 
for  a  quarterly  journal  ;  but  being  thought  unsuitable,  it 
was  published  separately.    Its  success  far  exceeded  his  very 
modest    expectations,    and   gave    him    the  satisfaction  of 
thinking  that  he  had  contributed  something  to  the  defeat  of 
pernicious  projects.     This  was  the  only  reward  he  desired. 
From  the  time  that  he  abandoned  the  struggle  with  the 
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world  to  which  he  was  at  once  so  unequal  and  so  superior, 
all  the  bitterness  excited  in  him  by  the  chilling  indifference 
with  which  his  noble  and  disinterested  efforts  had  been 
received,  subsided.  His  estimate  of  men  was  low,  and  his 
solicitude  for  their  approbation  was  consequently  small. 
But  while  he  kept  aloof  from  them,  his  sympathy  with  their 
sufferings,  and  his  anxiety  for  their  improvement  never 
abated.  For  himself,  he  coveted  nothing  they  had  to  give  ; 
and  he  awaited  the  judgment  of  another  tribunal  with  hu- 
mility, but  with  a  serenity  which  became  more  perfect  in 
proportion  as  the  time  for  his  appearing  before  it  drew  nigh. 

If  elevation  above  all  the  low  desires  and  poor  ambitions 
which  chain  the  soul  to  earth,  if  a  life  untainted  by  a  single 
unjust  or  ungenerous  action  or  thought,  a  single  conces- 
sion to  worldly  or  selfish  objects,  a  single  attempt  to  stifle  or 
to  disguise  truth,  could  justify  a  serene  anticipation  of  the 
world  into  which  none  of  these  things  can  enter,  he  might 
be  permitted  to  feel  it. 


Having,  as  I  hope,  made  intelligible  to  that  portion  of 
the  public,  capable  of  sympathy  with  a  character  like  Mr. 
Austin's,  what  were  the  causes  which  disabled  him — or  dis- 
inclined him — from  entering  afresh  on  the  labour  of  re-con- 
structing and  greatly  enlarging  his  book,  and  of  knitting  up 
all  the  threads  which  years  and  events,  care  and  sickness, 
had  tangled  or  broken,  it  only  remains  for  me  to  say  what 
are  the  materials  he  has  left ;  what  the  motives  that  have 
induced  me  to  give  them  to  the  world,  and  how  it  is  that  I 
have  found  myself  in  a  manner  compelled  to  undertake  the 
arrangement  of  them  for  the  press. 

I  have  sometimes  doubted  whether  it  was  consistent  with 
my  obedience  to  him  to  publish  what  he  had  refused  to  pub- 
lish.   I  have  questioned  myself  strictly,  whether,  in  devoting 
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the  rest  of  my  life  to  an  occupation  which  seems  in  some  de- 
gree to  continue  my  intercourse  with  him,  I  was  not  rather 
indulging  myself  than  fulfilling  my  duty  to  him.  There  have 
been  times,  too,  when,  in  the  bitterness  of  my  heart,  I  have 
determined  that  I  would  bury  with  me  every  vestige  of  his 
disinterested  and  unregarded  labours  for  the  good  of  man- 
kind. But  calmer  thoughts  have  led  me  to  the  conclusion, 
that  I  ought  not  to  suffer  the  fruit  of  so  much  toil  and  of 
so  great  a  mind  to  perish  ;  that  what  his  own  severe  and 
fastidious  judgment  rejected  as  imperfect,  has  a  substantial 
value  which  no  defect  of  form  or  arrangement  can  destroy  ; 
and  that  the  benefits  which  he  would  have  conferred  on 
his  country  and  on  mankind,  may  yet  flow  through  devious 
and  indirect  channels.  I  persuade  myself  that  if  his  noble 
and  benevolent  spirit  can  receive  pleasure  from  anything 
done  on  earth,  it  is  from  the  knowledge  that  his  labours 
are  cc  of  use  to  those  who,  under  happier  auspices,  pursue 
the  inquiry"  into  subjects  of  such  paramount  importance 
to  human  happiness. 

Having  thus  come  to  the  conclusion  that  some  of  the 
manuscripts  he  left  ought  to  be  given  to  the  public,  the 
next  question  was, — in  what  form,  and  by  whom  ?  My  first 
thought  was  to  look  about  for  an  editor,  to  whom  I  might 
confide  the  redaction  of  the  whole  ;  leaving  to  him  entire 
discretion  as  to  the  matter  and  form  of  the  publication. 
But  it  did  not  appear  that  any  such  person  could  be  found, 
or  was  likely  to  be  found.  A  great  portion  of  the  manu- 
script was  in  so  imperfect  and  fragmentary  a  state,  that  it 
was  clear  that  the  whole  must  be  recast  and  rewritten  by 
any  editor  who  aspired  to  produce  a  readable  book,  from 
which  he  could  derive  reputation  or  profit.  I  was  alarmed 
at  the  thought  of  the  changes  the  work  might  undergo 
in  this  process.  It  was  to  be  feared  that  any  editor  who 
had  not  the  self-forgetting  devotion  of  a  Dumont,  would  he 
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more  sensible  of  his  responsibility  towards  the  public  than 
of  that  towards  his  author.  There  are  great  peculiarities 
in  Mr.  Austin's  style — not  one  of  which  was  adopted  with- 
out mature  thought.  He  never  had  the  slightest  idea  of 
rendering  his  subject  popular  or  easy.  He  demanded  from 
his  hearers  or  readers  the  full  force  of  their  attention  ;  and 
as  he  knew  how  lax  and  flitting  the  attention  of  most  men 
is  apt  to  be,  he  adopted  every  expedient  for  fixing  or  re- 
calling it.  He  shrank  from  no  repetitions  that  he  thought 
necessary  to  keep  a  subject  steadily  and  distinctly  before 
the  mind,  and  he  availed  himself  of  all  typographical  helps 
for  the  same  purpose.  Knowing  this,  I  have  disregarded 
the  advice  of  some  of  those  to  whom  I  am  most  bound,  and 
most  disposed,  to  defer,  in  retaining  the  numerous  italics 
with  which  his  book  is,  in  their  opinion,  deformed.  Future 
editors  may,  if  they  will,  remove  this  eyesore.  They  will  not 
be  bound  by  the  deference  wrhich  must  govern  me. 

It  will  not  be  supposed  that  I  think  it  necessary  to  call 
in  any  testimony  to  the  value  of  the  materials  1  have  to 
produce.  But  those  whose  estimate  of  them  is  the  highest, 
may  very  justly  think  they  ought  to  have  been  put  into 
more  competent  hands.  This  was  my  own  opinion  ;  and 
it  was  not  without  much  anxious  deliberation,  or  without 
consulting  those  of  Mr.  Austin's  friends  upon  whose  judg- 
ment and  solicitude  for  his  fame  he  would,  I  knew7,  have 
had  the  greatest  reliance,  that  I  determined  on  the  course 
I  have  pursued.  The  opinion  and  the  advice  which  I  re- 
ceived from  all  was  essentially  the  same ; — that  all  the 
Lectures  should  be  published,  "  with  only  such  revision  as 
may  remove  needless  repetitions;"  and  that,  considering 
the  confused  and  fragmentary  state  of  much  of  the  manu- 
script, the  safest  editor  would  be  the  person  most  deeply 
interested  in  the  author's  reputation,  and  most  likely  to 
bestow  patient  and  reverential  care  on  every  relic  left  by  him. 
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I  need  not  repeat  the  terms  in  which  Mr.  Austin's  friends 
encouraged  me  to  undertake  the  task  of  putting  these  pre- 
cious materials  in  order,  nor  the  offers  of  advice  and  assist- 
ance which  determined  me  to  venture  upon  it.  One  of 
them,  who  spoke  with  the  authority  of  a  lifelong  friendship, 
said,  after  looking  over  a  mass  of  detached  and  half  legible 
papers,  "  It  will  be  a  great  and  difficult  labour ;  but  if  you 
do  not  do  it,  it  will  never  be  done."     This  decided  me. 

I  have  gathered  some  courage  from  the  thought  that 
forty  years  of  the  most  intimate  communion  could  not 
have  left  me  entirely  without  the  means  of  following  trains 
of  thought  which  constantly  occupied  the  mind  whence  my 
own  drew  light  and  truth,  as  from  a  living  fountain  ;  of 
guessing  at  half  expressed  meanings,  or  of  deciphering 
words  illegible  to  others.  During  all  those  years  he  had 
condescended  to  accept  such  small  assistance  as  I  could 
render ;  and  even  to  read  and  talk  to  me  on  the  subjects 
which  engrossed  his  mind,  and  which  were,  for  that  reason, 
profoundly  interesting  to  me. 

Having  determined  on  the  course  to  be  pursued,  the  first 
thing  to  be  done  was  obviously  to  republish  the  volume 
already  in  print,  which  has  been  long  and  eagerly  demanded. 
The  Author's  Preface  explains  the  matter  of  which  this 
volume  consists,  and  his  purpose  in  publishing  it.  I  have 
altered  nothing,  except  the  position  of  the  Outline,  which 
is  now  placed  at  the  beginning,  instead  of  at  the  end  of  the 
book.  I  have  inserted  all  the  scattered  memoranda  I  have 
been  able  to  find,  relating  to  alterations  and  additions  which 
he  meditated.  Some  of  them  are  taken  from  a  small  paper 
marked  "  Inserenda."  All  these  things  are  manifestly  mere 
suggestions  for  his  own  use, — indications  of  matter  which 
he  intended  to  introduce  or  to  work  out.  They  are  in- 
serted, chiefly  as  proofs  of  the  thought  he  had  given  to  a 
more  ample  exposition  of  jurisprudence  and  the  allied  sci~ 
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ences ;  but  also,  not  without  a  hope  that  some  of  them  may 
serve  as  landmarks  for  the  guidance  of  future  explorers  of 
the  way  he  intended  to  follow. 

The  volume  now  republished  includes,  as  the  Author's 
Preface  states,  the  first  ten  of  the  Lectures  read  at  the 
London  University ;  which,  though  divided  into  that  num- 
ber for  delivery,  were  "  in  obedience  to  the  affinity  of  the 
topics/'  reduced  by  him  to  six.* 

There  remain,  unprinted,  all  the  rest  of  the  Lectures 
given  at  the  London  University.  These  I  propose  to  print 
exactly  as  he  left  them.  I  shall  alter  nothing,  and  shall 
only  make  the  omissions  suggested  above.  This  course  is, 
I  think,  fully  justified  by  the  opinions  already  cited.  There 
is  also  the  short  Course,  delivered  at  the  Inner  Temple. 
But  as  this  necessarily  went  in  great  measure  over  ground 
which  had  been  traversed  in  the  earlier  Courses,  it  does  not 
appear  to  the  friends  I  have  consulted  that  it  will  afford 
matter  for  a  separate  volume.  It  is  thought  that  it  will  be 
expedient  to  collate  these  with  the  earlier  and  far  more 
numerous  Lectures,  and  to  insert,  as  notes  or  appendix,  any 
matter  which  is  not  found  in  those.  The  state  of  the  manu- 
script seems  to  show  that  the  author  meant  to  incorporate 
them  with  the  former  ;  or  rather,  to  employ  both  in  the  con- 
struction of  the  great  work  he  meditated. 

When  Mr.  Austin  was  preparing  his  lectures  at  the  London 
University  he  drew  out  a  set  of  Tables,  which  he  had  printed 
for  distribution  to  the  gentlemen  of  his  class.  They  were 
never  published  nor  sold,  and  were  consequently  unknown 
to  the  public.  Nor  were  they  ever  completed.  Between 
Tables  I.,  II.,  and  VIII.,  IX.,  there  is  a  chasm, — never  now 
to  be  filled.  But  lamentably  incomplete  as  they  are,  they  are 
pronounced  by  one  eminent  lawyer  to  be  "  perhaps  the  most 
extraordinary  production  of  his  mind;"  and,  by  all  who 

*  See  Author's  Preface,  p.  xxxvii. 
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have  studied  them,  are  thought  to  afford  evidence  of  an 
astonishing  originality  of  conception,  extent  of  learning  and 
force  of  reasoning.  Each  Table  is  accompanied  by  explana- 
tory notes  of  great  length.  I  am  not  without  some  faint 
hope  that  hints  for  the  construction  of  some  of  the  missing 
Tables  may  be  found  among  the  various  scattered  notes 
which  exist.* 

The  nature  and  object  of  these  Tables  are  described  by 
the  Author  in  his  opening  Lecture,  in  the  following  words. 
After  stating  the  causes  which  rendered  an  opening  Lec- 
ture a  useless  ceremony  in  his  case,  he  concludes  thus  : — 

"  I  find  it  utterly  impossible  to  give  you  the  faintest  notion  of 
my  intended  Course.     Nor  is  it  necessary  that  I  should. 

"  I  have  been  busily  employed  in  preparing  a  small  work 
which  will  answer  the  purpose  better.  It  consists  of  a  Set  of 
Tables,  in  which  I  have  exhibited  the  Arrangement  intended  by 
the  Roman  Lawyers  in  their  Institutes  or  Elementary  Treatises. 
And  this  Arrangement  is  compared  with  various  others,  which 
have  since  been  adopted  in  Codes,  or  proposed  by  Writers  on 
Jurisprudence.  To  these  Tables  I  have  appended  notes,  in  which 
I  have  endeavoured  to  show  the  rationale  of  that  Arrangement, 
and  to  explain  the'import  of  the  distinctions  upon  which  it  turns. 

"  From  these  Tables  and  from  the  Notes  which  have  been  ap- 
pended to  thern,  those  who  may  do  me  the  honour  of  attending 
my  Class,  will  collect  a  better  idea  of  my  general  subject  and 
design  than  from  anything  that  I  could  utter  here. 

"  These  Tables  are  nearly,  though  not  completely,  printed  off. 
And  I  hope  they  will  appear  shortly.  I  have  been  working  day 
and  night  in  order  that  I  might  have  them  ready  by  the  open- 
ing of  my  Lectures  :  but  I  have  been  obliged  to  struggle  with  so 
many  intricate  questions,  and  to  make  references  to  so  great  a 
number  of  books,  that  I  found  it  impossible  to  complete  them  in 
time. 

*  As  a  considerable  time  must  elapse  before  a  new  edition  of  these 
Tables  and  notes  can  be  prepared  for  press,  some  copies  of  them  in  their 
original  form  have  been  deposited  with  Mr.  Murray. 
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(€  The  pains  which  I  have  taken  to  get  them  ready,  must  serve 
as  my  excuse  for  the  present  lame  appearance. 

t€  With  an  object  in  view  which  I  thought  important,  I  could 
not  afford  to  expend  my  labour  and  time  upon  a  mere  for- 
mality." 

Lastly,  I  find  a  considerable  mass  of  papers  on  Codifica- 
tion; an  Essay  on  Interpretation ;  the  c  Excursus  on  Analogy/ 
referred  to  at  the  beginning  of  Lecture  V.  in  the  present 
volume ;  and  the  commencement  of  a  project  of  a  Criminal 
Code,  to  which  I  have  already  referred. 

Such  are  the  materials  laboriously  brought  together  and 
marvellously  wrought,  which  lie  broken  and  scattered  before 
me.  The  noblest  designs,  the  highest  faculties,  the  most 
unwearied  industry,  were  employed  upon  them — in  vain. 
What  would  have  been  the  structure  reared  out  of  them, 
had  the  Master  been  enabled  to  execute  the  plan  he  had 
conceived,  is  now  left  to  melancholy  conjecture. 


SARAH  AUSTIN. 


AUTHOR'S  PREFACE. 


As  one  of  the  Law-Professors  at  the  University  of  Lon- 
don, I  planned  and  partly  delivered  a  systematical  Course 
of  Lectures  on  General  or  Abstract  Jurisprudence.  In  the 
ten  lectures  delivered  at  the  beginning  of  my  Course,  I 
distinguished  positive  law  (the  appropriate  matter  of  juris- 
prudence) from  various  objects  with  which  it  is  connected 
by  resemblance,  and  from  various  other  objects  to  which  it 
is  allied  by  analogy.  Out  of  those  ten  discourses,  I  have 
made  the  treatise  which  I  now  submit  to  the  public,  and 
which  I  venture  to  entitle  "  the  province  of  jurisprudence 
determined." 

Expounding  the  matter  of  the  treatise  to  my  hearers  at 
the  University  of  London,  I  was  forced  to  finish  each  of 
my  readings  within  the  compass  of  an  hour.  Hence  it 
naturally  followed,  that  the  division  which  I  gave  to  the 
matter  differed  from  the  division  suggested  by  the  affinities 
of  the  topics.  Compelled  to  finish  each  of  my  readings 
within  the  compass  of  an  hour,  I  expounded  the  matter  in 
ten  discourses,  although  the  affinities  of  the  topics  would 
have  led  me  to  expound  it  in  six. 

Addressing  the  matter  to  readers,  I  am  not  constrained 
to  preserve  the  division,  which,  as  addressing  it  to  hearers, 
I  was  forced  to  adopt.  Accordingly,  I  divide  the  treatise 
into  six  lectures,  although  it  is  made  out  of  ten. 
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But  the  quantity  of  the  matter  which  was  contained  by  the 
ten,  is  somewhat  less  than  the  quantity  of  the  matter  which 
is  contained  by  the  six.  The  six  ensuing  lectures  (and,  es- 
pecially, the  fifth  and  last)  are  therefore  longer  than  most  of 
the  essays  to  which  the  name  of  "  lecture"  is  usually  given. 
But,  nevertheless,  I  call  them  "  lectures  99  :  for  their  matter 
is  clothed  with  a  style,  or  wears  a  form  of  expression,  which 
assumes  that  they  are  read  to  an  audience.  This  is  the 
style  with  which  their  matter  was  clothed,  when  it  was  de- 
livered, in  the  ten  lectures,  to  my  hearers  at  the  University 
of  London  :  and  I  could  not  have  stripped  it  of  this,  and 
dressed  it  in  another,  without  much  and  profitless  labour. 


Having  stated  the  origin  of  the  following  treatise,  I  now 
will  suggest  its  principal  purpose  or  scope  :  And,  having 
suggested  its  principal  purpose  or  scope,  I  will  indicate  the 
topics  with  which  it  is  chiefly  concerned,  and  also  the 
order  wherein  it  presents  them  to  the  reader.* 

*  It  appears  from  a  memorandum  of  the  Author,  that  he  intended  to 
transfer  the  following  Analysis  to  the  beginning  of  the  First  Lecture,  "  in 
lieu  of  the  first  five  pages." — S.  A. 
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Laws  proper  or  properly  so  called,  are  commands  :  laws 
which  are  not  commands,  are  laws  improper  or  improperly 
so  called.  Laws  properly  so  called,  with  laws  improperly  so 
called,  may  be  aptly  divided  into  the  four  following  kinds. 

1.  The  divine  laws,  or  the  laws  of  God  :  that  is  to  say, 
the  laws  which  are  set  by  God  to  his  human  creatures. 

2.  Positive  laws  :  that  is  to  say,  laws  which  are  simply 
and  strictly  so  called,  and  which  form  the  appropriate  mat- 
ter of  general  and  particular  jurisprudence. 

3.  Positive  morality,  rules  of  positive  morality,  or  positive 
moral  rules. 

4.  Laws  metaphorical  or  figurative,  or  merely  metaphori- 
cal or  figurative. 

The  divine  laws  and  positive  laws  are  laws  properly  so 
called. — Of  positive  moral  rules,  some  are  laws  properly  so 
called,  but  others  are  laws  improper.  The  positive  moral 
rules  which  are  laws  improperly  so  called,  may  be  styled 
laws  or  rules  set  or  imposed  by  opinion  :  for  they  are 
merely  opinions  or  sentiments  held  or  felt  by  men  in  regard 
to  human  conduct.  A  law  set  by  opinion  and  a  law  im- 
perative and  proper  are  allied  by  analogy  merely  ;  although 
the  analogy  by  which  they  are  allied  is  strong  or  close. — 
Laws  metaphorical  or  figurative,  or  merely  metaphorical  or 
figurative,  are  laws  improperly  so  called.  A  law  metapho- 
rical or  figurative  and  a  law  imperative  and  proper  are 
allied  by  analogy  merely  ;  and  the  analogy  by  which  they 
are  allied  is  slender  or  remote. 

Consequently,  positive  laws  (the  appropriate  matter  of 
jurisprudence)  are  related  in  the  way  of  resemblance,  or  by 
close  or  remote  analogies,  to  the  following  objects.  1.  In 
the  way  of  resemblance,  they  are  related  to  the  laws  of  God. 
2.  In  the  way  of  resemblance,  they  are  related  to  those 
rules  of  positive  morality  which  are  laws  properly  so  called  : 
And  by  a  close  or  strong  analogy,  they  are  related  to  those 
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rules  of  positive  morality  which  are  laws  set  by  opinion. 
3.  By  a  remote  or  slender  analogy,  they  arc  related  to  laws 
metaphorical,  or  laws  merely  metaphorical. 

The  principal  purpose  or  scope  of  the  six  ensuing  lec- 
tures, is  to  distinguish  positive  laws  (the  appropriate  mat- 
ter of  jurisprudence)  from  the  objects  now  enumerated  : 
objects  with  which  they  are  connected  by  ties  of  resem- 
blance and  analogy;  with  which  they  are  further  connected 
by  the  common  name  of  *c  laws  and  with  which,  there- 
fore, they  often  are  blended  and  confounded.  And,  since 
such  is  the  principal  purpose  of  the  six  ensuing  lectures,  I 
style  them,  considered  as  a  whole,  "  the  province  of  juris- 
prudence determined/'  For,  since  such  is  their  principal 
purpose,  they  affect  to  describe  the  boundary  which  severs 
the  province  of  jurisprudence  from  the  regions  lying  on  its 
confines. 

The  wTay  which  I  take  in  order  to  the  accomplishment  of 
that  purpose,  may  be  stated  shortly  thus. 

I.  I  determine  the  essence  or  nature  which  is  common 
to  all  laws  that  are  laws  properly  so  called  :  In  other  words, 
I  determine  the  essence  or  nature  of  a  law  imperative  and 
proper. 

II.  I  determine  the  respective  characters  of  the  four  several 
kinds  into  which  laws  may  be  aptly  divided  :  Or  (changing 
the  phrase)  I  determine  the  appropriate  marks  by  which  laws 
of  each  kind  are  distinguished  from  laws  of  the  others. 

And  here  I  remark,  by  the  by,  that,  examining  the  re- 
spective characters  of  those  four  several  kinds,  I  found  the 
following  the  order  wherein  I  could  explain  them  best : 
First,  the  characters  or  distinguishing  marks  of  the  laws  of 
God  ;  secondly,  the  characters  or  distinguishing  marks  of 
positive  moral  rules  ;  thirdly,  the  characters  or  distinguish- 
ing marks  of  laws  metaphorical  or  figurative  ;  fourthly  and 
lastly,  the  characters  or  distinguishing  marks  of  positive1 
lawT,  or  laws  simply  and  strictly  so  called. 
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By  determining  the  essence  or  nature  of  a  law  impera- 
tive and  proper,  and  by  determining  the  respective  charac- 
ters of  those  four  several  kinds,  I  determine  positively  and 
negatively  the  appropriate  matter  of  jurisprudence.  I  de- 
termine positively  what  that  matter  is  ;  and  I  distinguish 
it  from  various  objects  which  are  variously  related  to  it, 
and  with  which  it  not  unfrequently  is  blended  and  con- 
founded. I  show  moreover  its  affinities  with  those  various 
related  objects  :  affinities  that  ought  to  be  conceived  as 
precisely  and  clearly  as  may  be,  inasmuch  as  there  are  nu- 
merous portions  of  the  rationale  of  positive  law  to  which 
they  are  the  only  or  principal  key. 

Having  suggested  the  principal  purpose  of  the  following 
treatise,  I  now  will  indicate  the  topics  with  which  it  is 
chiefly  concerned,  and  also  the  order  wherein  it  presents 
them  to  the  reader. 


I.  In  the  first  of  the  six  lectures  into  which  the  treatise 
is  divided,  I  state  the  essentials  of  a  law  or  rule  (taken  with 
the  largest  signification  that  can  be  given  to  the  term  pro- 
perly). In  other  words,  I  determine  the  essence  or  nature 
which  is  common  to  all  laws  that  are  laws  properly  so 
called. 

Determining  the  essence  or  nature  of  a  law  imperative 
and  proper,  I  determine  implicitly  the  essence  or  nature  of 
a  command ;  and  I  distinguish  such  commands  as  are  laws 
or  rules,  from  such  commands  as  are  merely  occasional  orv 
particular.  Determining  the  nature  of  a  command,  I  fix 
the  meanings  of  the  terms  which  the  term  "  command  " 
implies:  namely,  "sanction"  or  "enforcement  of  obedi- 
ence ;"  "duty"  or  "obligation;"  "  superior  and  inferior." 

II.  (ji)  In  the  beginning  of  the  second  lecture,  I  briefly 
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determine  the  characters  or  marks  by  which  the  laws  of  God 
are  distinguished  from  other  laws. 

In  the  beginning  of  the  same  lecture,  I  briefly  divide  the 
laws,  and  the  other  commands  of  the  Deity,  into  two  kinds  : 
the  revealed  or  express,  and  the  unrevealed  or  tacit. 

Having  briefly  distinguished  his  revealed  from  his  unre- 
vealed commands,  I  pass  to  the  nature  of  the  signs  or  index 
through  which  the  latter  are  manifested  to  Man.  Now, 
concerning  the  nature  of  the  index  to  the  tacit  commands 
of  the  Deity,  there  are  three  theories  or  three  hypotheses  : 
First,  the  pure  hypothesis  or  theory  of  general  utility  ; 
secondly,  the  pure  hypothesis  or  theory  of  a  moral  sense ; 
thirdly,  a  hypothesis  or  theory  mixed  or  compounded  of  the 
others.  And  with  a  statement  and  explanation  of  the 
three  hypotheses  or  theories,  the  greater  portion  of  the 
second  lecture,  and  the  whole  of  the  third  and  fourth  lec- 
tures, are  exclusively  or  chiefly  occupied. 

That  exposition  of  the  three  hypotheses  or  theories,  may 
seem  somewhat  impertinent  to  the  subject  and  scope  of  my 
Course.  But  in  a  chain  of  systematical  lectures  concerned 
with  the  rationale  of  jurisprudence,  such  an  exposition  is  a 
necessary  link. 

Of  the  principles  and  distinctions  involved  by  the  ra- 
tionale of  jurisprudence,  or  of  the  principles  and  distinctions 
occurring  in  the  writings  of  jurists,  there  are  many  which 
could  not  be  expounded  correctly  and  clearly,  if  the  three 
hypotheses  or  theories  had  not  been  expounded  previously. 
For  example  :  Positive  law  and  morality  are  distinguished 
by  modern  jurists  into  law  natural  and  law  positive  :  that 
is  to  say,  into  positive  law  and  morality  fashioned  on  the 
law  of  God,  and  positive  law  and  morality  of  purely  human 
original.  And  this  distinction  of  law  and  morality  into 
law  natural  and  law  positive,  nearly  tallies  with  a  distinction 
which  runs  through  the  Pandects  and  Institutes,  and  which 
wras  taken  by  the  compilers  from  the  jurists  who  are  styled 
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"  classical."  By  the  jurists  who  are  styled  "  classical 55 
(and  of  excerpts  from  whose  writings  the  Pandects  are 
mainly  composed),  jus  civile  is  distinguished  from  jus  gen- 
tium9  or  jus  omnium  gentium.  For  (say  they)  a  portion  of 
the  positive  law  which  obtains  in  a  particular  nation,  is 
peculiar  to  that  community  :  And,  being  peculiar  to  that 
community,  it  may  be  styled  jus  civile,  or  jus  proprium  ipsius 
civitatis.  But,  besides  such  portions  of  positive  law  as  are 
respectively  peculiar  to  particular  nations  or  states,  there 
are  rules  of  positive  law  which  obtain  in  all  nations,  and 
rules  of  positive  morality  which  all  mankind  observe  :  And 
since  these  legal  rules  obtain  in  all  nations,  and  since  these 
moral  rules  are  observed  by  all  mankind,  they  may  be 
styled  the  jus  omnium  gentium,  or  the  commune  omnium 
Jiominum  jus.  Now  these  universal  rules,  being  universal 
rules,  cannot  be  purely  or  simply  of  human  invention  and 
position.  They  rather  are  made  by  men  on  laws  coming 
from  God,  or  from  the  intelligent  and  rational  Nature  which 
is  the  soul  and  the  guide  of  the  universe.  They  are  not 
so  properly  laws  of  human  device  and  institution,  as  di- 
vine or  natural  laws  clothed  with  human  sanctions.  But 
the  legal  and  moral  rules  which  are  peculiar  to  particular 
nations,  are  purely  or  simply  of  human  invention  and  posi- 
tion. Inasmuch  as  they  are  partial  and  transient,  and  not 
universal  and  enduring,  they  hardly  are  fashioned  by  their 
human  authors  on  divine  or  natural  models. — Now,  with- 
out a  previous  knowledge  of  the  three  hypotheses  in  ques- 
tion, the  worth  of  the  two  distinctions  to  which  I  have 
briefly  alluded,  cannot  be  known  correctly,  and  cannot  be 
estimated  truly.  Assuming  the  pure  hypothesis  of  a  moral 
sense,  or  assuming  the  pure  hypothesis  of  general  utility, 
those  distinctions  are  absurd,  or  are  purposeless  and  idle 
subtilties.  But,  assuming  the  hypothesis  compounded  of 
the  others,  those  distinctions  are  significant,  and  are  also  of 
considerable  moment 
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Besides,  the  divine  law  is  the  measure  or  test  of  positive 
law  and  morality  :  or  (changing  the  phrase)  law  and  mo- 
rality, in  so  far  as  they  are  what  they  ought  to  be,  conform, 
or  are  not  repugnant,  to  the  law  of  God.  Consequently, 
an  all-important  object  of  the  science  of  ethics  (or,  borrow- 
ing the  language  of  Bentham,  "  the  science  of  deontology") 
is  to  determine  the  nature  of  the  index  to  the  tacit  com- 
mands of  the  Deity,  or  the  nature  of  the  signs  or  proofs 
through  which  those  commands  may  be  known. — I  mean 
by  "  the  science  of  ethics"  (or  by  "  the  science  of  deonto- 
logy"), the  science  of  law  and  morality  as  they  respectively 
ought  to  be  :  or  (changing  the  phrase)  the  science  of  law 
and  morality  as  they  respectively  must  be  if  they  conform  to 
their  measure  or  test.  That  department  of  the  science  of 
ethics,  which  is  concerned  especially  with  positive  law  as  it 
ought  to  be,  is  styled  the  science  of  legislation  :  that  de- 
partment of  the  science  of  ethics,  which  is  concerned  espe- 
cially with  positive  morality  as  it  ought  to  be,  has  hardly 
gotten  a  name  perfectly  appropriate  and  distinctive. — Now 
though  the  science  of  legislation  (or  of  positive  law  as  it 
ought  to  be)  is  not  the  science  of  jurisprudence  (or  of  posi- 
tive law  as  it  is),  still  the  sciences  are  connected  by  nume- 
rous and  indissoluble  ties.  Since,  then,  the  nature  of  the 
index  to  the  tacit  commands  of  the  Deity  is  an  all-impor- 
tant object  of  the  science  of  legislation,  it  is  a  fit  and  im- 
portant object  of  the  kindred  science  of  jurisprudence. 

There  are  certain  current  and  important  misconceptions 
of  the  theory  of  general  utility:  There  are  certain  objections, 
resting  on  those  misconceptions,  which  frequently  are  urged 
against  it  :  There  are  also  considerable  difficulties  with 
which  it  really  is  embarrassed.  Labouring  to  rectify  those 
misconceptions,  to  answer  those  objections,  and  to  solve  or 
extenuate  those  difficulties,  I  probably  dwell  upon  the  theory 
somewhat  longer  than  I  ought.  Deeply  convinced  of  its 
truth  and  importance,  and  therefore  earnestly  intent  on 
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commending  it  to  the  minds  of  others,  I  probably  wander 
into  ethical  disquisitions  which  are  not  precisely  in  keeping 
with  the  subject  and  scope  of  my  Course.  If  I  am  guilty 
of  this  departure  from  the  subject  and  scope  of  my  Course, 
the  absorbing  interest  of  the  purpose  which  leads  me  from 
my  proper  path,  will  excuse,  to  indulgent  readers,  my  offence 
against  rigorous  logic. 

II.  (b)  At  the  beginning  of  the  flftli  lecture,  I  distribute 
laws  or  rules  under  two  classes  :  First,  laws  properly  so 
called,  with  such  improper  laws  as  are  closely  analogous  to 
the  proper ;  secondly,  those  improper  laws  which  are  re- 
motely analogous  to  the  proper,  and  which  I  style,  therefore, 
laws  metaphorical  or  figurative. — I  also  distribute  laws  pro- 
per, with  such  improper  laws  as  are  closely  analogous  to 
the  proper,  under  three  classes  :  namely,  the  laws  properly 
so  called  which  I  style  the  laws  of  God  ;  the  laws  properly 
so  called  which  1  style  positive  laws  ;  and  the  laws  properly 
so  called,  with  the  laws  improperly  so  called,  which  I  style 
positive  morality  or  positive  moral  rules. — I  assign  more- 
over my  reasons  for  marking  those  several  classes  with  those 
respective  names. 

Having  determined,  in  preceding  lectures,  the  characters 
or  distinguishing  marks  of  the  divine  laws,  I  determine,  in 
the  fifth  lecture,  the  characters  or  distinguishing  marks  of 
positive  moral  rules  :  that  is  to  say,  such  of  the  laws  or  rules 
set  by  men  to  men  as  are  not  armed  with  legal  sanctions ; 
or  such  of  those  laws  or  rules  as  are  not  positive  laws,  or 
are  not  appropriate  matter  for  general  or  particular  juris- 
prudence.— Having  determined  the  distinguishing  marks  of 
positive  moral  rules,  I  determine  the  respective  characters 
of  their  two  dissimilar  kinds  :  namely,  the  positive  moral 
rules  which  are  laws  imperative  and  proper,  and  the  positive 
moral  rules  which  are  laws  set  by  opinion.* 


*  It  appears  from  a  memorandum  of  the  Author  that  he  intended  to 
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The  divine  law,  positive  law,  and  positive  morality,  are 
mutually  related  in  various  ways.  To  illustrate  their  mu- 
tual relations,  I  advert,  in  the  fifth  lecture,  to  the  cases 
wherein  they  agree,  wherein  they  disagree  without  conflict- 
ing, and  wherein  they  disagree  and  conflict. 

I  show,  in  the  same  lecture,  that  my  distribution  of  laws 
proper,  aud  of  such  improper  laws  as  are  closely  analogous 
to  the  proper,  tallies,  in  the  main,  with  a  division  of  laws 
which  is  given  incidentally  by  Locke  in  his  Essay  on  Human 
Understanding. 

II.  (c)  At  the  end  of  the  same  lecture,  I  determine  the 
characters  or  distinguishing  marks  of  laws  metaphorical  or 
figurative.  And  I  show  that  laws  which  are  merely  laws 
through  metaphors,  are  blended  and  confounded,  by  writers 
of  celebrity,  with  laws  imperative  and  proper. 

II.  (d)  In  the  sicvtk  and  last  lecture,  I  determine  the 
characters  of  laws  positive  :  that  is  to  say,  laws  which  are 
simply  and  strictly  so  called,  and  which  form  the  appropriate 
matter  of  general  and  particular  jurisprudence. 

Determining  the  characters  of  positive  laws,  I  determine 
implicitly  the  notion  of  sovereignty,  with  the  implied  or  cor- 
relative notion  of  independent  political  society.  For  the 
essential  difference  of  a  positive  law  (or  the  difference  that 
severs  it  from  a  law  which  is  not  a  positive  law)  may  be 
stated  generally  in  the  following  manner.  Every  positive 
law,  or  every  law  simply  and  strictly  so  called,  is  set  by  a 
sovereign  person,  or  a  sovereign  body  of  persons,  to  a  mem- 
ber or  members  of  the  independent  political  society  wherein 
that  person  or  body  is  sovereign  or  supreme.  Or  (changing 
the  phrase)  it  is  set  by  a  monarch,  or  sovereign  number,  to 
a  person  or  persons  in  a  state  of  subjection  to  its  author. 

To  elucidate  the  nature  of  sovereignty,  and  of  the  inde- 
pendent political  society  that  sovereignty  implies,  I  examine 

<c  correct  Lecture  I.  agreeably  to  the  note  in  Preface,  p.  xvi."  This  note 
will  be  found  transferred  to  the  passage  to  which  it  refers. — S.  A. 
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various  topics  which  I  arrange  under  the  following  heads  : 
First,  the  possible  forms  or  shapes  of  supreme  political 
government ;  secondly,  the  limits,  real  or  imaginary,  of 
supreme  political  power ;  thirdly,  the  origin  or  causes  of 
political  government  and  society.  Examining  those  various 
topics,  I  complete  my  description  of  the  limit  or  boundary 
by  which  positive  law  is  severed  from  positive  morality. 
For  I  distinguish  them  at  certain  points  whereat  they  seem- 
ingly blend,  or  whereat  the  line  which  divides  them  is  not 
easily  perceptible. 

The  essential  difference  of  a  positive  law  (or  the  difference 
that  severs  it  from  a  law  which  is  not  a  positive  law)  may 
be  stated  generally  as  I  have  stated  it  above.  But  the  fore- 
going general  statement  of  that  essential  difference,  is  open 
to  certain  correctives.  And  with  a  brief  allusion  to  those 
correctives,  I  close  the  sixth  and  last  lecture. 


From  the  foregoing  sketch  of  the  following  treatise,  the 
reader  may  gather  the  principal  scope  of  the  latter  :  he  may 
gather  moreover  the  topics  with  which  it  is  chiefly  con- 
cerned, and  also  the  order  wherein  it  presents  them  to  his 
attention. 

That  the  reader  may  turn  readily  from  topic  to  topic,  T 
have  placed  in  the  margin  of  the  treatise  a  running  index 
to  its  matter. 

I  endeavoured  to  give  to  the  style  through  which  that 
matter  is  conveyed,  brevity,  clearness,  and  ease,  as  wTell  as 
the  requisite  precision.  But  I  could  not  have  expressed 
that  matter  with  that  indispensable  precision,  unless  I  had 
resorted  occasionally  to  long  and  intricate  circumlocutions. 
And  this  the  reader  will  be  pleased  to  remember,  in  case  he 
shall  find  that  the  style  is  sometimes  crabbed  and  tedious. 

The  following  treatise  is  not   proffered   exclusively  to 
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those  who  are  engaged  specially  in  studying  the  science  of 
jurisprudence.  For  the  nature  or  essence  of  law,  and  the 
nature  or  essence  of  morality,  are  of  general  importance 
and  interest ;  and  he  who  would  know  exactly  the  natures 
of  law  and  morality,  must  clearly  apprehend  the  distinc- 
tions which  the  treatise  affects  to  determine.  Accordingly, 
the  matter  of  the  treatise  is  so  arranged  and  expressed, 
that  any  reflecting  reader,  of  any  condition  or  station,  may, 
I  think,  understand  it. 

I  have  stated  in  the  beginning  of  my  preface,  that  the 
six  lectures  or  essays  composing  the  following  treatise  are 
made  out  of  ten  lectures  which  I  delivered  at  the  Univer- 
sity of  London.  These  (I  may  venture  to  add)  were  heard 
writh  some  approbation,  by  an  instructed  and  judicious  au- 
dience. Imboldened  by  that  approbation,  I  submit  them, 
in  their  present  form,  to  the  judgment  of  a  larger  public. 
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is  there  any  evidence  to  sustain  the  hypothesis  in  question  ? — The 
hypothesis  in  question  is  disproved  by  the  negative  state  of  our 
consciousness. — The  two  current  arguments  in  favour  of  the  hy- 
pothesis in  question,  briefly  stated. — The  first  argument  in  favour 
of  the  hypothesis  in  question,  examined. — The  second  argument 
in  favour  of  the  hypothesis  in  question,  examined. — A  brief  state- 
ment of  the  fact  whereon  the  second  argument  in  favour  of  the 
hypothesis  in  question  is  founded. — The  fact  accords  exactly  with 
the  hypothesis  or  theory  of  utility. — A  brief  statement  of  the  in- 
termediate hypothesis  which  is  compounded  of  the  hypothesis  of 
utility  and  the  hypothesis  of  a  moral  sense. — The  division  of  posi- 
tive law  into  law  natural  and  law  positive,  and  the  division  of 
jus  civile  into  jus  gentium  and  jus  civile,  suppose  or  involve  the 
intermediate  lrypothesis  which  is  compounded  of  the  hypothesis 
of  utility  and  the  hypothesis  of  a  moral  sense. — The  foregoing 
disquisitions  on  the  index  to  God's  commands,  closed  with  an  en- 
deavour to  clear  the  theory  of  utility  from  two  current  though 
gross  misconceptions. — The  two  misconceptions  stated.  —  The 
first  misconception  examined. — The  second  misconception  exa- 
mined Page  75 
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Laws  proper  or  properly  so  called,  and  laws  improper  or  improperly 
so  called. — Laws  improper  are  of  two  kinds.  1.  Laws  closely  ana- 
logous to  laws  proper.  2.  Laws  metaphorical  or  figurative. — Di- 
vision of  laws  proper,  and  of  such  improper  laws  as  are  closely 
analogous  to  the  proper. — Distribution  of  laws  proper,  and  of  such 
improper  laws  as  are  closely  analogous  to  the  proper,  under  three 
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capital  classes.  1.  The  law  of  God,  or  the  laws  of  God.  2.  Po- 
sitive law,  or  positive  laws.  3.  Positive  morality,  rules  of  positive 
morality,  or  positive  moral  rules. — Explanation  of  the  expressions 
positive  laic  and  positive  morality. — The  connexion  of  the  pre- 
sent (the  fifth)  lecture  with  the  first,  second,  third,  fourth,  and 
sixth. — Explanation  of  the  following  expressions  :  viz.  science  of 
jurisprudence  and  science  of  positive  morality  ;  science  of  ethics  or 
deontology,  science  of  legislation,  and  science  of  morals. — Meaning 
of  the  epithet  good  or  bad  as  applied  to  a  human  law. — Meaning 
of  the  epithet  good  as  applied  to  the  law  of  God. — The  expression 
law  of  nature,  or  natural  laic,  has  two  disparate  meanings.  It 
signifies  the  law  of  God,  or  a  portion  of  positive  law  and  positive 
morality. — The  essentials  of  a  law  properly  so  called,  together 
with  certain  consequences  which  those  essentials  import. — The 
laws  of  God,  and  positive  laws,  are  laws  properly  so  called. — The 
generic  character  of  positive  moral  rules. — Of  positive  moral 
rules,  some  are  laws  proper,  but  others  are  laws  improper. — The 
positive  moral  rules  which  are  laws  properly  so  called,  are  com- 
mands. — Laws  set  by  men,  as  private  persons,  in  pursuance  of  legal 
rights. — The  positive  moral  rules  which  are  laws  improperly  so 
called,  are  laws  set  or  imposed  by  general  opinion. — A  law  set  or 
imposed  by  general  opinion,  is  merely  the  opinion  or  sentiment  of 
an  indeterminate  body  of  persons  in  regard  to  a  kind  of  conduct. 
— A  brief  statement  of  the  analogy  between  a  law  proper  and  a 
law  set  or  imposed  by  general  opinion. — Distinction  between  a  de- 
terminate, and  an  indeterminate  body  of  single  or  individual  per- 
sons.— Laws  set  by  general  opinion,  or  opinions  or  sentiments  of 
indeterminate  bodies,  are  the  only  opinions  or  sentiments  that  have 
gotten  the  name  of  laics.  But  an  opinion  or  sentiment  held  or  felt 
by  an  individual,  or  by  all  the  members  of  a  certain  aggregate, 
may  be  as  closely  analogous  to  a  law  proper  as  the  opinion  or 
sentiment  of  an  indeterminate  body. — The  foregoing  distribution 
of  laws  proper,  and  of  such  improper  laws  as  are  closely  analogous 
to  the  proper,  briefly  recapitulated. — The  sanctions,  proper  and 
improper,  by  which  those  laws  are  respectively  enforced  ;  the  du- 
ties, proper  and  improper,  which  those  laws  respectively  impose  ; 
and  the  rights,  proper  and  improper,  which  those  laws  respectively 
confer. — The  law  of  God,  positive  law,  and  positive  morality, 
sometimes  coincide,  sometimes  do  not  coincide,  and  sometimes 
conf  ict. — The  acts  and  forbearances,  which,  according  to  the 
theory  of  utility,  are  objects  of  the  law  of  God  :  and  the  acts  and 
forbearances,  which,  according  to  the  same  theory,  ought  to  be 
objects  respectively  of  positive  morality  and  law. — The  foregoing 
distribution  of  laws  proper,  and  of  such  improper  laws  as  are 
closely  analogous  to  the  proper,  tallies,  in  the  main,  with  a  divi- 
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sion  of  laws  which  is  given  incidentally  by  Locke  in  his  Essay 
on  Human  Understanding. — Laws  metaphorical  or  figurative. 
— The  common  and  negative  nature  of  laws  of  the  class. — The 
common  and  negative  nature  of  laws  metaphorical  or  figurative, 
shown  by  examines. — Laws  metaphorical  or  figurative  are  often 
blended  and  confounded  with  laws  imperative  and  proper. — Phy- 
sical or  natural  sanctions. — In  strictness,  declaratory  laws,  laws 
repealing  laws,  and  laws  of  imperfect  obligation  (in  the  sense  of 
the  Eoman  jurists),  ought  to  be  classed  respectively  with  laws 
metaphorical  or  figurative,  and  rules  of  positive  morality.    .  Page  109 
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The  connexion  of  the  sixth  lecture  with  the  first,  second,  third,  fourth, 
and  fifth. — The  distinguishing  marks  of  sovereignty  and  indepen- 
dent political  society. — The  relation  of  sovereignty  and  subjec- 
tion.— Strictly  speaking,  the  sovereign  portion  of  the  society,  and 
not  the  society  itself,  is  independent,  sovereign,  or  supreme. — In 
order  that  a  given  society  may  form  a  society  political  and  inde- 
pendent, the  two  distinguishing  marks  which  are  mentioned  above 
must  unite. — A  society  independent  but  natural. — Society  formed 
by  the  intercourse  of  independent  political  societies. — A  society 
political  but  subordinate. — A  society  not  political,  but  forming  a 
limb  or  member  of  a  society  political  and  independent. — The  de- 
finition of  the  abstract  term  independent  political  society  (inclu- 
ding the  definition  of  the  correlative  term  sovereignty)  cannot  be 
rendered  in  expressions  of  perfectly  precise  import,  and  is  there- 
fore a  fallible  test  of  specific  or  particular  cases. — In  order  that  an 
independent  society  may  form  a  society  political,  it  must  not  fall 
short  of  a  number  which  cannot  be  fixed  with  precision,  but 
which  may  be  called  considerable,  or  not  extremely  minute. — 
Certain  of  the  definitions  of  the  term  sovereignty,  and  of  the  im- 
plied or  correlative  term  independent  political  society,  which  have 
been  given  by  writers  of  celebrity. — The  ensuing  portion  of  the 
present  lecture  is  concerned  with  the  following  topics.  1.  The 
forms  of  supreme  government.  2.  The  limits  of  sovereign  power. 
3.  The  origin  of  government,  or  the  origin  of  political  society. — 
The  forms  of  supreme  government. — Every  supreme  government 
is  a  monarchy  (properly  so  called),  or  an  aristocracy  (in  the  ge- 
neric meaning  of  the  expression).  In  other  words,  it  is  a  govern- 
ment of  one,  or  a  government  of  a  number. — Of  such  distinctions 
between  aristocracies  as  are  founded  on  differences  between  the 
proportions  which  the  number  of  the  sovereign  body  may  bear  to 
the  number  of  the  community. — Of  such  distinctions  between 
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aristocracies  as  are  founded  on  differences  between  the  modes 
wherein  the  sovereign  number  may  share  the  sovereign  powers. — 
Of  such  aristocracies  as  are  styled  limited  monarchies. — Various 
meanings  of  the  following  terms  :  1.  The  term  "  sovereign,"  or 
M  the  sovereign."  2.  The  term  H  republic,"  or  u  commonwealth." 
3.  The  term  "  state,"  or  "  the  state."  4.  the  term  "  nation." — Of 
the  exercise  of  sovereign  powers,  by  a  monarch  or  sovereign  body, 
through  political  subordinates  or  delegates  representing  their  so- 
vereign author. — Of  the  distinction  of  sovereign,  and  other  poli- 
tical powers,  into  such  as  are  legislative,  and  such  as  are  executive 
or  administrative. — The  true  natures  of  the  communities  or  go- 
vernments which  are  styled  by  writers  on  positive  international 
law  half  sovereign  states. — The  nature  of  a  composite  state,  or  a 
supreme  federal  government :  with  the  nature  of  a  system  of  con- 
federated states,  or  a  permanent  confederacy  of  supreme  govern- 
ments.— The  limits  of  sovereign  power. — The  essential  difference 
of  a  positive  law. — It  follows  from  the  essential  difference  of  a  po- 
sitive law,  and  from  the  nature  of  sovereignty  and  independent 
political  society,  that  the  power  of  a  monarch  properly  so  called, 
or  the  power  of  a  sovereign  number  in  its  collegiate  and  sovereign 
capacity,  is  incapable  of  legal  limitation. — Attempts  of  sovereigns 
to  oblige  themselves,  or  to  oblige  the  successors  to  their  sovereign 
powers. — The  meanings  of  the  epithet  unconstitutional,  as  it  is 
contradistinguished  to  the  epithet  illegal,  and  as  it  is  applied  to 
conduct  of  a  monarch,  or  to  conduct  of  a  sovereign  number  in  its 
collegiate  and  sovereign  capacity. — The  meaning  of  Hobbes's  pro- 
position, that  "no  law  can  be  unjust." — Just  or  unjust,  justice  or 
injustice,  is  a  term  of  relative  and  varying  import. — Considered 
severally,  the  members  of  a  sovereign  body  are  in  a  state  of  sub- 
jection to  the  body,  and  may  therefore  be  legally  bound,  even  as 
members  of  the  body,  by  laws  of  which  it  is  the  author. — Confu- 
sion of  "is,"  or  66  is  not,"  with  "  ought  to  be,"  or  "ought  not  to 
be." — The  nature  of  political  or  civil  liberty,  together  with  the 
supposed  difference  between  free  and  despotic  governments. — 
Why  it  has  been  doubted,  that  the  power  of  a  sovereign  is  inca- 
pable of  legal  limitation. — The  proposition  is  asserted  expressly 
by  renowned  political  writers  of  opposite  parties  or  sects. — A  so- 
vereign government  of  one,  or  a  sovereign  government  of  a  num- 
ber in  its  collegiate  and  sovereign  capacity,  has  no  legal  rights 
(in  the  proper  acceptation  of  the  term)  against  its  own  subjects. — 
M  Right  is  might." — "  Right  "  as  meaning  U  faculty,"  and  "  right  " 
as  meaning  "justice." — "Right"  as  meaning  "faculty,"  and 
"  right  "  as  meaning  6 '  law." — From  an  appearance  of  a  sovereign 
government  before  a  tribunal  of  its  own,  we  cannot  infer  that  the 
government  lies  under  legal  duties,  or  has  legal  rights  against  its 
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own  subjects. — Though  a  sovereign  government  of  one,  or  a  so- 
vereign government  of  a  number  in  its  collegiate  and  sovereign 
capacity,  cannot  have  legal  rights  against  its  own  subjects,  it  may 
have  a  legal  right  against  a  subject  or  subjects  of  another  sove- 
reign government. — The  origin  or  causes  of  political  government 
and  society. — The  proper  purpose  or  end  of  political  government 
and  society,  or  the  purpose  or  end  for  which  they  ought  to  exist. 
— The  position  "that  every  government  continues  through  the 
people's  consent"  and  the  position  "that  every  government  arises 
through  the  people's  consent"  examined  and  explained. — The  hy- 
pothesis of  the  original  covenant  or  the  fundamental  civil  pact. — » 
The  distinction  of  sovereign  governments  into  governments  de 
iu  re  and  governments  de  facto  Page  168 
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[Iii  the  first  edition  of  this  Work  the  following  passage  is  inserted  in 
the  Preface. 

In  1831  I  published  an  Outline  of  my  Course:  Which 
outline,  carefully  corrected  and  somewhat  enlarged,  I  ap- 
pend to  the  following  treatise.  For  the  following  treatise 
is  a  detached  portion  of  the  Course  :  And  unless  the  dis- 
quisitions composing  the  treatise  be  viewed  with  their  re- 
lations to  the  subject  and  scope  of  the  Course,  and  the  ar- 
rangement which  I  give  to  the  subject,  their  pertinence  and 
importance  can  hardly  be  seen  completely.  To  lighten  to 
the  reader  the  labour  of  catching  the  arrangement,  I  have 
placed,  at  the  end  of  the  Outline,  an  Abstract  of  the  Out- 
line itself. 

As  the  Outline  relates  not  only  to  the  matter  of  the  present  Volume, 
but  to  the  entire  Course,  it  has  been  thought  advisable  to  prefix,  instead 
of  appending  it. — S.  A.] 
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PRELIMINARY  EXPLANATIONS. 

I.  I  shall  determine  the  province  of  jurisprudence. 

II.  Having  determined  the  province  of  jurisprudence,  I 
shall  distinguish  general  jurisprudence,  or  the  philosophy  of 
positive  law,  from  what  may  be  styled  particular  jurispru- 
dence, or  the  science  of  particular  law  :  that  is  to  say,  the 
science  of  any  such  system  of  positive  law  as  now  actually 
obtains,  or  once  actually  obtained,  in  a  specifically  deter- 
mined nation,  or  specifically  determined  nations. 

Note. — Of  all  the  concise  expressions  which  I  have  turned  in  my  mind, 
<c  the  philosophy  of  positive  law"  indicates  the  most  significantly  the 
subject  and  scope  of  my  Course.  I  have  borrowed  the  expression  from 
a  treatise  by  Hugo,  a  celebrated  professor  of  jurisprudence  in  the  Uni- 
versity of  Gottingen,  and  the  author  of  an  excellent  histoiy  of  the  Eoraan 
Law.  Although  the  treatise  in  question  is  entitled  <c  the  law  of  nature," 
it  is  not  concerned  with  the  law  of  nature  in  the  usual  meaning  of  the 
term.  In  the  language  of  the  author,  it  is  concerned  with  cc  the  law  of 
nature,  as  a  philosophy  of  positive  law."  But  though  this  last  expression 
is  happily  chosen,  the  subject  and  scope  of  the  treatise  are  conceived 
indistinctly.  General  jurisprudence,  or  the  philosophy  of  positive  law,  is 
blended  and  confounded,  from  the  beginning  to  the  end  of  the  book,  with 
the  portion  of  deontology  or  ethics,  which  is  styled  the  science  of  legis- 
lation. Now  general  jurisprudence,  or  the  philosophy  of  positive  law,  is 
not  concerned  directly  with  the  science  of  legislation.  It  is  concerned 
directly  with  principles  and  distinctions  which  are  common  to  various 
systems  of  particular  and  positive  law  ;  and  which  each  of  those  various 
systems  inevitably  involves,  let  it  be  worthy  of  praise  or  blame,  or  let  it 
accord  or  not  with  an  assumed  measure  or  test.  Or  (changing  the  phrase) 
general  jurisprudence,  or  the  philosophy  of  positive  law,  is  concerned  with 
law  as  it  necessarily  is,  rather  than  with  law  as  it  ought  to  be  :  with  law  as 
it  must  be,  be  it  good  or  bad,  rather  than  with  law  as  it  must  be,  if  it  be  good. 

The  subject  and  scope  of  general  jurisprudence,  as  contradistinguished 
to  particular  jurisprudence,  are  well  expressed  by  Hobbes  in  that  depart- 
ment of  his  Leviathan  which  is  concerned  with  civil  (or  positive)  laws. 
<c  By  civil  laws  (says  he),  I  understand  the  laws,  that  men  are  therefore 
bound  to  observe,  because  they  are  members,  not  of  this  or  that  common- 
wealth in  particular,  but  of  a  commonwealth.  For  the  knowledge  of  joar- 
ticular  laws  belongeth  to  them  that  profess  the  study  of  the  laws  of  their 
several  countries  :    but  the  knowledge  of  civil  laws  in  general,  to  any 
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man.  The  ancient  law  of  Home  was  called  their  €  civil  law'  from  the  word 
civitas,  which  signifies  a  commonwealth  :  And  those  countries  which,  hav- 
ing been  under  the  Roman  empire,  and  governed  by  that  law,  still  retain 
sucli  part  thereof  as  they  think  fit,  call  that  part  the  '  civil  law,'  to  distin- 
guish it  from  the  rest  of  their  own  civil  laws.  But  that  is  not  it  I  intend 
to  speak  of.  My  design  is  to  show,  not  what  is  law  here  or  there,  but  what 
is  lata :  as  Plato,  Aristotle,  Cicero,  and  divers  others  have  done,  without 
taking  upon  them  the  profession  of  the  study  of  the  law." 

Having  distinguished  general  from  particular  jurispru- 
dence, I  shall  show  that  the  study  of  the  former  is  a  neces- 
sary or  useful  preparative  to  the  study  of  the  science  of 
legislation.  I  shall  also  endeavour  to  show,  that  the  study 
of  general  jurisprudence  might  precede  or  accompany  with 
advantage  the  study  of  particular  systems  of  positive  law. 

Note. — Expounding  the  principles  and  distinctions  which  are  the  appro- 
priate matter  of  general  jurisprudence,  I  shall  present  them  abstracted  or 
detached  from  every  particular  system.  But  when  such  a  principle  or  dis- 
tinction, as  so  abstracted  or  detached,  may  seem  to  need  exemplification, 
I  shall  also  endeavour  to  present  it  with  one  or  both  of  the  forms  wherein 
it  respectively  appears  in  the  two  particular  systems  which  I  have  studied 
with  some  accuracy  :  namely,  the  Roman  Law,  and  the  Law  of  England. 

III.  Having  determined  the  province  of  jurisprudence, 
and  distinguished  general  from  particular  jurisprudence,  I 
shall  analyze  certain  notions  which  meet  us  at  every  step, 
as  we  travel  through  the  science  of  law.  Of  these  leading 
notions,  or  these  leading  expressions,  the  most  important 
and  remarkable  are  the  following  : — 

Person  and  Thing.  Fact  or  Event,  and  Incident.  Act, 
Forbearance,  and  Omission. 

Legal  Duty,  relative  or  absolute.  Legal  Right.  Legal 
Rights  in  rem,  with  their  corresponding  Offices  ;  and  Legal 
Rights  in  personam,  with  their  corresponding  Obligations. 
Legal  Privilege.  Permission  (by  the  Sovereign  or  State),  and 
Political  or  Civil  Liberty. 

Delict  or  Injury,  civil  or  criminal. 

Culpa  (in  the  largest  sense  of  the  term),  or  The  Grounds 
or  Causes  of  Imputation  :  a  notion  involving  the  notions  of 
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Wish  or  Desire,  of  Wish  as  Motive,  and  of  Wish  as  Will ; 
of  Intention,  of  Negligence,  of  Heedlessness,  and  of  Teme- 
rity or  Rashness.  The  Grounds  or  Causes  of  N071 -Imputa- 
tion :  e.  g.  Infancy,  Insanity,  Ignorantia  Facti,  Ignorantia 
Juris,  Casus  or  Mishap,  Vis  or  Compulsion. 
Legal  Sanction,  civil  or  criminal. 

Note. — Though,  every  right  implies  a  corresponding  duty,  every  duty 
does  not  imply  a  corresponding  right.  I  therefore  distinguish  duties  into 
relative  and  absolute.  A  relative  duty  is  implied  by  a  right  to  which 
that  duty  answers.  An  absolute  duty  does  not  answer,  or  is  not  implied 
by,  an  answering  right. 

Persons  are  capable  of  taking  rights,  and  are  also  capable  of  incurring 
duties.  But  a  person,  not  unfrequently,  is  merely  the  subject  of  a  right 
which  resides  in  another  person,  and  avails  against  third  persons.  And 
considered  as  the  subject  of  a  right*  and  of  the  corresponding  duty,  a  per- 
son is  neither  invested  with  a  right,  nor  subject  to  a  duty.  Considered 
as  the  subject  of  a  right,  and  of  the  corresponding  duty,  a  person  occupies 
a  position  analogous  to  that  of  a  thing.  Such,  for  example,  is  the  position 
of  the  servant  or  apprentice,  in  respect  of  the  master's  right  to  the  servant 
or  apprentice,  against  third  persons  or  strangers. 

Things  are  subjects  of  rights,  and  are  also  subjects  of  the  duties  to  which 
those  rights  correspond.  But,  setting  aside  a  fiction  which  I  shall  state 
and  explain  in  my  lectures,  things  are  incapable  of  taking  rights,  and  are 
also  incapable  of  incurring  duties. 

Having  determined  the  province  of  jurisprudence,  dis- 
tinguished general  from  particular  Jurisprudence,  and  ana- 
lyzed certain  notions  which  pervade  the  science  of  law,  I 
shall  leave  that  merely  prefatory,  though  necessary  or  inevit- 
able matter,  and  shall  proceed,  in  due  order,  to  the  various 
departments  and  sub-departments  under  which  I  arrange  or 
distribute  the  body  or  bulk  of  my  subject. 

Now  the  principle  of  my  main  division,  and  the  basis  of 
the  main  departments  which  result  from  that  main  division, 
may  be  found  in  the  following  considerations. 

First :  Subject  to  slight  correctives,  the  essential  differ- 
ence of  a  positive  law  (or  the  difference  that  severs  it  from 
a  law  which  is  not  a  positive  law)  may  be  put  in  the  follow- 
ing manner.     Every  positive  law,  or  every  law  simply  and 
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strictly  so  called,  is  set  by  a  sovereign  individual,  or  a  sove- 
reign body  of  individuals,  to  a  person  or  persons  in  a  state 
of  subjection  to  its  author.  But  some  positive  laws  are 
set  by  the  sovereign  immediately :  whilst  others  are  set  im- 
mediately by  subordinate  political  superiors,  or  by  private 
persons  in  pursuance  of  legal  rights.  In  consequence  of 
which  differences  between  their  immediate  authors,  laws  are 
said  to  emanate  from  different  sources  or  fountains. 

Secondly  :  A  law  may  begin  or  end  in  different  modes, 
whether  it  be  set  immediately  by  the  sovereign  one  or 
number,  or  by  a  party  in  a  state  of  subjection  to  the 
sovereign. 

Thirdly  :  Independently  of  the  differences  between  their 
sources,  and  between  the  modes  in  which  they  begin  and 
end,  laws  are  calculated  or  intended  to  accomplish  different 
purposes,  and  are  also  conversant  about  different  subjects. 

Being  set  or  established  by  different  immediate  authors, 
beginning  and  ending  in  different  modes,  being  calculated 
or  intended  to  accomplish  different  purposes,  and  being  con- 
versant about  different  subjects,  law  may  be  viewed  from  two 
distinct  aspects,  and  may  also  be  aptly  distributed  under 
the  two  main  departments  which  are  sketched  or  indicated 
below. 

In  the  first  of  those  main  departments,  law  will  be  con- 
sidered with  reference  to  its  sources,  and  with  reference  to 
the  modes  in  which  it  begins  and  ends.  In  the  second 
of  those  main  departments,  law  will  be  considered  with  re- 
ference to  its  puiposes,  and  with  reference  to  the  subjects 
about  which  it  is  conversant. 
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LAW  CONSIDERED  WITH  REFERENCE  TO  ITS  SOURCES, 
AND  WITH  REFERENCE  TO  THE  MOJJJES  IN  WHICH 
IT  BEGINS  AND  ENDS. 

I.  A  law  or  rule  maybe  set  immediately  by  the  sovereign, 
or  by  a  party  in  a  state  of  subjection  to  the  sovereign. 
Hence  the  distinction  between  written  and  unwritten  law, 
as  the  terms  are  frequently  used  in  treatises  by  modern 
civilians,  or  by  writers  on  general  jurisprudence.  And 
hence  the  equivalent  distinction  between  promulged  and 
unpromulged  law,  as  the  terms  are  frequently  used  in  the 
same  treatises.  As  the  terms  are  frequently  used  in  those 
treatises,  written  law,  or  jpromulyed  law,  is  law  of  which  the 
sovereign  is  the  immediate  author  :  whilst  tcntvritten  law, 
or  unpromulyed  law,  is  law  which  flows  immediately  from 
some  subordinate  source. 

The  two  distinctions,  as  taken  in  that  sense,  will  be  ex- 
pounded in  the  lectures  :  wherein  I  shall  explain  the  widely 
different  senses  which  often  are  annexed  to  the  terms. 

IT.  Whether  it  be  set  immediately  by  the  sovereign  one 
or  number,  or  by  some  political  superior  in  a  state  of 
subjection  to  the  sovereign,  a  law  or  rule  may  be  set  or 
established  in  either  of  two  modes  :  namely,  in  the  properly 
legislative  mode  (or  in  the  way  of  direct  legislation),  or  in 
the  imjiroperly  legislative  mode  (or  in  the  way  of  judicial 
legislation). 

A  law  established  in  the  properly  legislative  mode  is  set 
by  its  author  or  maker  as  a  law.  The  direct  or  proper 
purpose  of  its  author  or  maker  is  the  establishment  of  the 
law  which  is  made. — A  rule  established  in  the  improperly 
legislative  mode  is  assumed  by  its  author  or  maker  as  the 
ground  of  a  judicial  decision.  The  direct  or  proper  purpose 
is  the  decision  of  a  case,  and  not  the  establishment  of  the 
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rule  which  is  assumed  and  applied  to  the  case.  The  author 
or  maker  of  the  rule  legislates  as  properly  judging,  and  not 
as  properly  legislating. 

As  I  have  intimated  above,  the  sovereign  one  or  num- 
ber, or  any  political  superior  in  a  state  of  subjection  to 
the  sovereign,  may  legislate  in  either  of  these  modes.  For 
example  :  The  Roman  Emperors  or  Princes,  during  the 
Lower  Empire,  were  avowedly,  as  well  as  substantially, 
sovereign  in  the  Roman  World  :  and  yet  they  established 
laws  by  the  decretes  which  they  gave  judicially,  as  well  as 
by  the  edictal  constitutions  which  they  made  in  their  le- 
gislative character.  And,  on  the  other  hand,  the  Roman 
Praetors,  who  were  properly  subject  judges,  established  laws 
in  the  way  of  direct  legislation,  by  the  edicts  which  they 
published  on  their  accession  to  office.  The  rules  of  prac- 
tice made  by  the  English  Courts,  are  also  examples  of  laws 
established  in  the  legislative  mode,  by  subordinate  political 
superiors. 

Inasmuch  as  its  true  essentials  are  frequently  miscon- 
ceived, I  shall  endeavour  to  analyze  accurately  the  distinc- 
tion which  I  have  now  suggested  :  namely  law  made  directly, 
or  in  the  properly  legislative  manner  ;  and  law  made  judi- 
cially, or  in  the  way  of  improper  legislation. 

Having  stated  the  essential  differences  of  the  two  kinds 
of  law,  I  shall  briefly  compare  their  respective  merits  and 
defects,  and  then  briefly  consider  the  related  question  of  co- 
dification. 

III.  Every  positive  law,  or  rule  of  positive  law,  exists  as 
such  by  the  pleasure  of  the  sovereign.  As  such,  it  is  made 
immediately  by  the  sovereign,  or  by  a  party  in  a  state  of 
subjection  to  the  sovereign,  in  one  of  the  two  modes  which 
are  indicated  by  the  foregoing  article.  As  such,  it  flows  from 
one  or  another  of  those  sources. 

But  by  the  classical  Roman  jurists,  by  Sir  William  Black- 
stone,  and  by  numerous  other  writers  on  particular  or  ge- 
neral jurisprudence,  the  occasions  of  laws,  or  the  motives 
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to  their  establishment,  are  frequently  confounded  with  their 
sources  or  fountains. 

The  following  examples  will  show  the  nature  of  the  error 
to  which  I  have  now  adverted. 

The  prevalence  of  a  custom  amongst  the  governed,  may 
determine  the  sovereign,  or  some  political  superior  in  a 
state  of  subjection  to  the  sovereign,  to  transmute  the  cus- 
tom into  positive  law.  Respect  for  a  law-writer  whose  works 
have  gotten  reputation,  may  determine  the  legislator  or 
judge  to  adopt  his  opinions,  or  to  turn  the  speculative  con- 
clusions of  a  private  man  into  actually  binding  rules.  The 
prevalence  of  a  practice  amongst  private  practitioners  of 
the  law,  may  determine  the  legislator  or  judge  to  impart  the 
force  of  law  to  the  practice  which  they  observe  spontane- 
ously.— Now  till  the  legislator  or  judge  impress  them  with 
the  character  of  law,  the  custom  is  nothing  more  than  a  rule 
of  positive  morality ;  the  conclusions  are  the  speculative 
conclusions  of  a  private  or  unauthorized  writer  ;  and  the 
practice  is  the  spontaneous  practice  of  private  practitioners. 
But  the  classical  Roman  jurists,  Sir  William  Blackstone, 
and  a  host  of  other  writers,  fancy  that  a  rule  of  law  made  by 
judicial  decision  on  a  preexisting  custom,  exists  as  positive 
law,  apart  from  the  legislator  or  judge,  by  the  institution 
of  the  private  persons  who  observed  it  in  its  customary 
state.  And  the  classical  Roman  jurists  have  the  same  or 
a  like  conceit  with  regard  to  the  rules  of  law  which  are 
fashioned  by  judicial  decision  on  the  conclusions  or  prac- 
tices of  private  writers  or  practitioners.  They  ascribe 
their  existence  as  law  to  the  authority  of  the  writers  or 
practitioners,  and  not  to  the  sovereign,  or  the  represen- 
tatives of  the  sovereign,  who  clothed  them  with  the  legal 
sanction. 

With  a  view  to  these  conceits,  and  to  others  equally  ab- 
surd, I  shall  examine  the  natures  of  the  following  kinds  of 
law. 

1.  Law  fashioned  by  judicial  decision  upon  preexisting 
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custom  :  or  (borrowing  the  language  of  the  classical  Roman 
jurists)  jus  moribus  constitution. 

2.  Law  fashioned  by  judicial  decision  upon  opinions  and 
practices  of  private  or  unauthorized  lawyers  :  or  (borrowing 
the  language  of  the  classical  Roman  jurists)  jus  prudentibus 
eompositum. 

Examining  customary  law,  or  law  moribus  constitutum,  I 
shall  advert  to  the  essential  differences  between  general  cus- 
tomary laws,  and  such  customary  laws  as  are  local  or  parti- 
cular :  or  (speaking  more  properly)  between  the  customary 
laws  which  the  tribunals  know  judicially \  and  the  customary 
laws  which  the  tribunals  will  not  notice,  unless  their  exist- 
ence he  proved. 

IV.  Natural  law,  as  the  term  is  commonly  understood 
by  modern  writers  upon  jurisprudence,  has  two  disparate 
meanings.  It  signifies  the  law  of  God,  or  a  portion  of  po- 
sitive law  and  positive  morality. 

The  law  natural  which  is  parcel  of  law  positive,  is  ana- 
logous to  law  moribus  constitutum,  and  to  law  prudentibus 
compositum.  For  natural  law,  considered  as  a  portion  of 
positive,  is  positive  law  fashioned  by  the  legislator  or  judge 
on  preexisting  law  of  another  nature  :  namely,  on  the  law 
of  God  truly  or  erroneously  apprehended  j  or  on  rules  of 
positive  morality  which  are  not  peculiar  to  any  nation  or 
age,  but  obtain,  or  are  thought  to  obtain,  in  all  nations  and 
a^es. 

Accordingly,  from  law  moribus  const  it  utum,  and  law  pru- 
dentibus compositum,  I  shall  pass,  by  an  obvious  and  easy 
transition,  to  the  law  natural  which  is  parcel  of  law  posi- 
tive. Handling  the  topic,  I  shall  show  the  analogy  borne 
by  that  natural  law  to  law  moribus  conslitutum  and  law 
prudentibus  compositum.  Canvassing  the  same  topic,  I  shall 
show  that  the  supposition  of  a  natural  law  (considered  as 
a  portion  of  positive  law  and  morality)  involves  the  inter- 
mediate hypothesis  which  is  compounded  of  the  theory  of 
utility  and  the  hypothesis  of  a  moral  sense  :   that,  assu- 
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ming  the  pure  hypothesis  of  a  moral  sense,  or  assuming 
the  pure  theory  of  general  utility,  the  distinction  of  human 
rules  into  natural  and  positive,  were  utterly  senseless,  or 
utterly  purposeless. 

With  a  view  to  my  subsequent  outline  of  the  jus  prce- 
torium,  I  shall  give  an  historical  sketch  of  the  jus  gentium, 
as  it  was  understood  by  the  earlier  Roman  lawyers.  The 
jus  gentium  of  the  earlier  Roman  lawyers,  I  shall  distin- 
guish from  the  jus  naturale,  or  jus  gentium,  which  makes 
so  conspicuous  a  figure  in  the  van  of  the  Institutes  and 
Pandects.  I  shall  show  that  the  jus  gentium  of  the  earlier 
Roman  lawyers  is  peculiar  to  the  Roman  Law  ;  whilst  the 
latter  is  equivalent  to  natural  laiv,  as  the  term  is  commonly 
understood  by  modern  writers  upon  jurisprudence.  I  shall 
show  that  the  jus  gentium  of  the  earlier  Roman  lawyers  was 
a  purely  practical  notion  :  that  it  arose  from  the  peculiar 
relations  borne  by  the  Urbs  Homa  to  her  dependent  allies 
and  subject  provinces.  I  shall  show  that  the  latter  is  a 
purely  speculative  notion  :  that  it  was  stolen  by  the  jurists 
styled  classical,  and  by  them  imported  into  the  Roman 
Law,  from  certain  muddy  hypotheses  of  certain  Greek  phi- 
losophers, touching  the  measure  or  test  of  positive  law  and 
morality. 

V.  From  the  jus  moribus  co?istitutum ,  the  jus  p?~udenlibus 
compositum,  the  natural  lata  of  modern  writers  upon  ju- 
risprudence, and  the  equivalent  jus  gentium  of  the  jurists 
styled  classical,  I  shall  pass  to  the  distinction  between  law 
of  domestic  growth  and  law  of  foreign  original :  the  so 
called  "  jus  receptum"  For  here  also,  the  sources  or  foun- 
tains of  laws  are  commonly  confounded  with  their  occa- 
sions, or  with  the  motives  to  their  establishment.  As  ob- 
taining in  the  nation  wherein  it  is  received,  the  so  called  jus 
receptu77i  is  not  of  foreign  original,  but  is  law  of  domestic 
manufacture  or  domestic  growth.  As  obtaining  in  the  na- 
tion wherein  it  is  received,  it  is  law  fashioned  by  the  tri- 
bunals of  that  nation  on  law  of  a  foreign  and  independent 
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community.  For  example  :  The  Roman  Law,  as  it  obtains 
in  Germany,  is  not  law  emanating  from  Roman  lawgivers. 
It  is  law  made  by  German  lawgivers,  but  moulded  by  its 
German  authors  on  a  Roman  original  or  model. 

Passing  from  the  jus  receptum^  I  shall  advert  to  the  po- 
sitive law,  closely  analogous  to  the  jus  reception,  which  is 
fashioned  by  judicial  decision  on  positive  international  mo- 
rality. 

VI.  Equity  sometimes  signifies  a  species  of  law.  But,  as 
used  in  any  of  the  significations  which  are  oftener  and  more 
properly  annexed  to  it,  it  is  not  the  name  of  a  species  of 
lata. 

Of  the  latter  significations,  that  which  is  most  remark- 
able, and  which  I  shall  therefore  explain  with  some  parti- 
cularity, may  be  stated  briefly  thus. — Equity  often  signifies 
the  analogy ,  proportion,  or  equality,  which  is  the  basis  of  the 
spurious  interpretation  styled  extensive. 

As  signifying  a  species  of  law,  the  term  equity  is  con- 
fined exclusively  to  Roman  and  English  jurisprudence.  The 
law,  moreover,  of  which  it  is  the  name  in  the  language  of 
English  jurisprudence,  widely  differs  from  the  law  which 
it  signifies  in  the  language  of  the  Roman.  Consequently, 
its  import  is  not  involved  by  the  principles  of  general  juris- 
prudence, but  lies  in  the  particular  histories  of  those  par- 
ticular systems.  But  since  this  talk  of  equity  has  obscured 
the  rationale  of  law,  and  since  an  attempt  should  be  made 
to  dispel  that  thick  obscurity,  I  shall  here  digress,  for  a 
time,  from  the  region  of  philosophical  or  general,  to  the 
peculiar  and  narrower  provinces  of  Roman  and  English 
jurisprudence.  Having  sketched  an  historical  outline  of  the 
jus  prcetorium  (which  is  intimately  connected  with  the  jus 
gentium,  as  this  last  was  understood  by  the  earlier  Roman 
lawyers),  I  shall  briefly  compare  the  equity  dispensed  by 
the  Roman  Praetors,  with  the  equity  administered  by  the 
English  Chancellors.  Erom  which  brief  comparison  it  will 
amply  appear,  that  the  distinction  of  positive  law  into  law 
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and  equity  (or  jus  civile  and  jus  pratoriuni)  arose  in  the 
Roman,  and  also  in  the  English  nation,  from  circumstances 
purely  anomalous,  or  peculiar  to  the  particular  community. 
And  from  which  brief  comparison  it  will  also  amply  appear, 
that  the  distinction  is  utterly  senseless,  when  tried  by  ge- 
neral principles  ;  and  is  one  prolific  source  of  the  needless 
and  vicious  complexness  which  disgraces  the  systems  of  ju- 
risprudence wherein  the  distinction  obtains. 

VII.  Prom  the  sources  of  law,  and  the  modes  wherein  it 
begins,  I  shall  turn  to  the  modes  wherein  it  is  abrogated, 
or  wherein  it  otherwise  ends. 


Ixx 


OUTLINE    OF  THE 


LAW  CONSIDERED  WITH  REFERENCE  TO  ITS  PUR- 
POSES, AND  WITH  REFERENCE  TO  THE  SUBJECTS 
ABOUT  WHICH  IT  IS  CONVERSANT. 

I.  There  are  certain  rights  and  duties,  with  certain  capa- 
cities and  incapacities  to  take  rights  and  incur  duties,  by 
which  persons,  as  subjects  of  law,  are  variously  determined 
to  certain  classes. 

The  rights,  duties,  capacities,  or  incapacities,  which  de- 
termine a  given  person  to  any  of  these  classes,  constitute  a 
condition  or  status  which  the  person  occupies,  or  with  which 
the  person  is  invested. 

One  and  the  same  person  may  belong  to  many  of  these 
classes,  or  may  occupy,  or  be  invested  with,  many  condi- 
tions or  status.  For  example  :  One  and  the  same  person,  at 
one  and  the  same  time,  may  be  son,  husband,  father,  guar- 
dian, advocate  or  trader,  member  of  a  sovereign  number, 
and  minister  of  that  sovereign  body.  And  various  status,  or 
various  conditions,  may  thus  meet  or  unite,  in  one  and  the 
same  person,  in  infinitely  various  ways. 

The  rights,  duties,  capacities  and  incapacities,  whereof 
conditions  or  status  are  respectively  constituted  or  com- 
posed, are  the  appropriate  matter  of  the  department  of  law 
which  commonly  is  named  the  Law  of  JPersons :  Jus  quod 
ad  Personas pertinet.  Less  ambiguously  and  more  signifi- 
cantly, that  department  of  law  might  be  styled  the  "  Law 
of  Status."  For  though  the  term  persona  is  properly  sy- 
nonymous with  the  term  status,  such  is  not  its  usual  and 
more  commodious  signification.  Taken  with  its  usual  and 
more  commodious  signification,  it  denotes  homo  or  man  (in- 
cluding woman  and  child),  or  it  denotes  an  aggregate  or 
collection  of  men.  Taken  with  its  usual  and  more  commo- 
dious signification,  it  does  not  denote  a  status  with  which  a 
man  is  invested. 

The  department,  then,  of  law  which  is  styled  the  Law  of 
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Persons,  is  conversant  about  status  or  conditions  :  or  (ex- 
pressing the  same  thing  in  another  form)  it  is  conversant 
about  persons  (meaning  men)  as  bearing  or  invested  with 
persons  (meaning  status  or  conditions). 

The  department  of  law  which  is  opposed  to  the  Law  of 
Persons,  is  commonly  named  the  Law  of  Things  :  Jus  quod 
ad  Res  pertinet.  The  explanation  of  which  name  needs  a 
disquisition  too  long  for  the  present  outline."* 

The  Law  of  Things  is  conversant  about  matter  which 
may  be  described  briefly  in  the  following  manner  : 

It  is  conversant  about  rights  and  duties,  capacities  and 
incapacities,  as  abstracted  from  the  rights  and  duties,  ca- 
pacities and  incapacities,  wliereof  conditions  or  status  are 
respectively  constituted  or  composed  :  or  (changing  the  ex- 
pression) it  is  conversant  about  rights  and  duties,  capacities 
and  incapacities,  in  so  far  as  they  are  not  constituent  or 
component  elements   of  status  or  conditions.     It  is  also 
conversant  about  persons,  in  so  far  as  they  are  invested 
with,  or  in  so  far  as  they  are  subject  to,  the  rights  and 
duties,  capacities  and  incapacities,  with  which  it  is  occu- 
pied or  concerned. — It  is  conversant  about  acts,  forbear- 
ances, and  things,  in  so  far  as  they  are  objects  and  subjects 
of  rights  and  duties,  and  in  so  far  as  they  are  not  con- 
sidered in  the  Law  of  Persons  :  for  acts,  forbearances,  and 
things,  are  so  far  considered  in  the  Law  of   Persons,  as 
they  are  objects  and  subjects  of   the  rights   and  duties 
with  which  the  Law"  of  Persons  is  occupied  or  concerned. 
It  is  also  conversant  about  persons  as  subjects  of  rights 
arid  duties,  in  so  far  as  they  are  not  considered  from  that 
aspect  in  the  Law  of  Persons  or  Status. 

II.  Considered  with  reference  to  its  different  purposes, 
and  with  reference  to  the  different  subjects  about  which  it 
is  conversant,  law  may  be  divided  in  various  ways.     But  of 

*  ce  The  explanation  to  be  inserted  from  Lecture  XLII.  See  Thibaut, 
'  Versuche  liber  einzelne  Theile  der  Theorie  des  Hechts/  vol.  ii.  p.  1,  et 
scq."     (MS.  note  by  the  Author.) 
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all  the  main  divisions  which  it  will  admit,  the  least  incon- 
venient is  the  ancient  division,  the  import  whereof  I  have 
now  attempted  to  suggest.  Considered  with  reference  to  its 
purposes  and  subjects,  law  will  therefore  be  divided,  in 
the  Course  which  I  intend,  into  Law  of  Things  and  Law  of 
Persons.  In  the  institutional  or  elementary  writings  of  the 
classical  Roman  jurists,  who  were  the  authors  or  inventors 
of  this  celebrated  division,  the  Law  of  Persons  preceded 
the  Law  of  Things.  But  for  various  reasons  to  which  I 
shall  advert  immediately,  I  begin  with  the  Law  of  Things, 
and  conclude  with  the  Law  of  Persons. 

But  before  I  consider  the  Law  of  Things,  or  the  Law 
of  Persons,  I  shall  state  and  illustrate  the  import  and 
uses  of  this  ancient  and  celebrated  division.  And  in  order 
to  that  end,  I  shall  proceed  in  the  following  manner. — 
1.  I  shall  try  to  define  or  determine  the  notion  of  status 
or  condition  :  for  that  essential  or  necessary  notion  is  the 
basis  or  principle  of  the  division.  2.  I  shall  show  that 
the  division  is  merely  arbitrary,  although  it  is  more  com- 
modious than  other  divisions,  and  although  the  notion 
which  is  its  basis  or  principle,  is  essential  or  necessary. 
3.  I  shall  show  the  uses  of  the  division ;  and  shall  con- 
trast it  with  other  divisions  which  have  been,  or  might  be 
adopted.  4.  I  shall  state  the  import  of  the  division,  as  it 
was  conceived  by  its  authors,  the  classical  Roman  jurists, 
in  their  institutional  or  elementary  writings.  I  shall  show 
that  their  arrangement  of  the  Roman  Law  often  departs 
from  the  notion  which  is  the  basis  of  the  division  in  ques- 
tion, and  on  which  the  whole  of  their  arrangement  ulti- 
mately rests.  More  especially,  I  shall  show  that  the  matter 
of  jus  actio  ninn,  which  they  placed  on  a  line  with  jus  per- 
sonarum  et  rerum,  should  not  be  put  into  a  department 
distinct  from  the  two  last,  but  ought  to  be  distributed 
under  both  :  that  the  main  division  of  law  ought  to  be  two- 
fold only,  Law  of  Things  and  Law  of  Persons  :  and  that  the 
classical  Roman  jurists  therefore  fell  into  the  error  of  co- 
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ordinating  certain  species  with  the  genera  of  which  they  are 
members.  5.  The  division  of  law  into  Law  of  Things  and 
Persons,  is  obscured  by  the  conciseness  and  ambiguity  of 
the  language  wherein  it  is  commonly  expressed.  Of  that 
obscurity  I  shall  endeavour  to  clear  it.  0.  I  shall  show 
that  Blackstone  and  others,  probably  misled  by  that  con- 
ciseness and  ambiguity,  have  misapprehended  grossly  the 
true  import  of  the  division,  and  have  turned  that  elliptical 
and  dubious  language  into  arrant  jargon. 

From  the  attempt  which  I  have  made  above  to  suggest 
the  import  of  the  division,  it  may  be  inferred  that  the  Law 
of  Things  is  concerned  with  principles  or  rules  which  com- 
monly are  more  general,  or  more  abstract,  than  the  princi- 
ples or  rules  contained  in  the  Law  of  Persons  :  that  the 
principles  or  rules  with  which  the  former  is  concerned, 
commonly  sin,  by  reason  of  that  greater  generality,  through 
excess  or  defect  :  and  that  the  narrower  principles  or 
rules  contained  in  the  latter,  commonly  modify  the  larger 
principles  or  rules  about  which  the  former  is  conversant. 
Now  since  a  modification  is  not  to  be  understood,  if  that 
which  is  modified  be  not  foreknown,  the  Law  of  Things 
should  not  follow,  but  should  precede  the  Law  of  Persons. 
For  which  reason,  with  various  other  reasons  to  be  stated 
in  the  lectures,  I  consider  the  two  departments  in  that 
order. 

The  division  in  question,  like  most  attempts  at  scientific 
arrangement,  is  far  from  attaining  perfect  distinctness. 
Its  two  compartments  frequently  blend,  or  frequently  run 
into  one  another.  Consequently,  as  I  travel  through  the 
Law  of  Things,  I  shall  often  be  compelled  to  touch,  by  a 
somewhat  inconvenient  anticipation,  upon  a  portion  of  the 
Law  of  Persons. 

Note. — In  his  "Analysis  of  the  Law,'5   which   abounds   with  acute 
and  judicious  remarks,  it  is  stated  expressly  by  Sir  Matthew  Hale,  that 
the  Law  of  Things  should  precede  the  Law  of  Persons.     He  says  that 
the  student  should  begin  with  the  jus  rertim  :  c<  for  the  jus  pe?*sonarum 
VOL..  I. 
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contains  matter  proper  for  the  study  of  one  that  is  well  acquainted  with 
thejzes  rerum" 

It  is  worthy  of  remark,  that  the  order  recommended  by  Hale  is  the 
order  of  the  Prussian  Code.  The  admirable  Suarez,  under  whose  su- 
perintendence the  Code  was  compiled,  assigns  the  following  reason  for  his 
preference  of  that  order  to  the  method  of  the  Classical  Jurists. — 

<c  Reflecting  on  the  departments  of  law  which  are  styled  the  Law  of 
Persons  and  the  Law  of  Things,  we  shall  find  that  the  two  departments 
are  mutually  related  :  that  each  contains  matters  which  it  is  necessary 
we  should  know,  before  we  can  know  correctly  the  appropriate  subject 
of  the  other.  But  such  of  these  praecognoscenda  as  are  contained  by  the 
Law  of  Things,  are  far  more  numerous  and  far  more  weighty  than  such  of 
these  praecognoscenda  as  are  contained  by  the  Law  of  Persons.  Por  where 
the  subject  of  either  is  implicated  with  that  of  the  other,  the  former  is 
commonly  concerned  with  some  more  general  rule  which,  by  reason 
of  its  greater  generality,  sins  through  excess  or  defect  :  whilst  the  latter 
is  commonly  concerned  with  some  less  general  provision,  by  which  that 
rule  is  pruned  of  its  excesses,  or  by  which  its  defects  are  supplied." 
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LAW  OF  THINGS. 

I.  There  are  facts  or  events  from  which  rights  and  duties 
arise,  which  are  legal  causes  or  antecedents  of  rights  and 
duties,  or  of  which  rights  and  duties  are  legal  effects  or 
consequences.  There  are  also  facts  or  events  which  extin- 
guish rights  and  duties,  or  on  which  rights  and  duties  ter- 
minate or  cease. 

The  events  which  are  causes  of  rights  and  duties,  may  be 
divided  in  the  following  manner  :  namely,  into  acts,  forbear- 
ances, and  omissions,  which  are  violations  of  rights  or  duties, 
and  events  which  are  ?wt  violations  of  rights  or  duties. 

Acts,  forbearances,  and  omissions,  which  are  violations  of 
rights  or  duties,  are  styled  delicts,  injuries,  or  offences. 

Rights  and  duties  which  are  consequences  of  delicts,  are 
sanctioning  (or  preventive)  and  remedial  (or  reparative).  In 
other  words,  the  ends  or  purposes  for  which  they  are  con- 
ferred and  imposed,  arc  two  :  first,  to  prevent  violations  of 
rights  and  duties  which  are  not  consequences  of  delicts  :  se- 
condly, to  cure  the  evils,  or  repair  the  mischiefs,  which  such 
violations  engender. 

Rights  and  duties  not  arising  from  delicts,  may  be  dis- 
tinguished from  rights  and  duties  which  are  consequences 
of  delicts,  by  the  name  of  primary  (or  principal).  Rights 
and  duties  arising  from  delicts,  may  be  distinguished  from 
rights  and  duties  which  are  7iot  consequences  of  delicts,  by 
the  name  of  sanctioning  (or  secondary). 

My  main  division  of  the  matter  of  the  Law  of  Things, 
rests  upon  the  basis  or  principle  at  which  I  have  now 
pointed  :  namely,  the  distinction  of  rights  and  of  duties 
(relative  and  absolute),  into  primary  and  sanctioning.  Ac- 
cordingly, I  distribute  the  matter  of  the  Law  of  Things, 
under  two  capital  departments. — 1.  JPrimary  rights,  with 
primary  relative  duties.  2.  Sanctioning  rights,  with  sa?ic- 
tioning  duties  (relative  and  absolute)  :    Delicts  or  injuries 
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(which  are  causes  or  antecedents  of  sanctioning  rights  and 
duties)  included. 

II.  The  basis  of  my  main  division  of  the  matter  of  the 
Law  of  Things,  with  the  two  capital  departments  under 
which  I  distribute  that  matter,  I  have  now  stated  or  sug- 
gested. Many  of  the  sub-departments  into  which  those  ca- 
pital departments  immediately  sever,  rest  upon  a  principle 
of  division  which  I  shall  expound  in  my  preliminary  lec- 
tures, but  which  I  may  indicate  commodiously  at  the  pre- 
sent point  of  my  outline. 

The  principle  consists  of  an  extensive  and  important  dis- 
tinction, for  which,  as  conceived  tvith  the  whole  of  its  extent 
and  importance,  we  are  indebted  to  the  penetrating  acute- 
ness  of  the  classical  Roman  jurists,  and  to  that  good  sense, 
or  rectitude  of  mind,  which  commonly  guided  their  acute- 
ness  to  true  and  useful  results.  Every  student  of  law  who 
aspires  to  master  its  principles,  should  seize  the  distinction 
in  question  adequately  as  wrell  as  clearly  ;  and  should  not 
be  satisfied  with  catching  it,  as  it  obtains  here  or  there. 
For  the  difference  w7hereon  it  rests,  runs  through  every 
department  of  every  system  of  jurisprudence  :  although,  in 
our  own  system,  the  difference  is  far  from  being  obvious, 
and  although  it  is  impossible  to  express  it,  sufficiently  and 
concisely  at  once,  without  a  resort  to  terms  which  are  un- 
known to  the  English  Law,  and  which  may  appear  uncouth 
and  ridiculous  to  a  merely  English  Lawyer. 

The  distinction  in  question  is  a  distinction  which  obtains 
between  rights,  and  which  therefore  obtains,  by  necessary 
implication,  between  the  relative  duties  answering  to  rights. 
It  may  be  stated  thus  : 

Every  right,  be  it  primary  or  sanctioning,  resides  in  a 
person  or  persons  determinate  or  certain  :  meaning  by  a 
person  determinate,  a  person  determined  specifically.  And 
it  avails  against  a  person  or  persons  (or  answers  to  a  relative 
duty  incumbent  on  a  person  or  persons)  other  than  the  per- 
son or  persons  in  whom  it  resides. 
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But  though  every  right  resides  in  a  person  or  persons 
determinate,  a  right  may  avail  against  a  person  or  persons 
determinate,  or  against  the  world  at  large.  In  other  words, 
the  duty  implied  by  the  right,  or  to  which  the  right  corre- 
sponds, may  lie  exclusively  on  a  person  or  persons  deter- 
minate, or  it  may  lie  upon  persons  generally  and  indeter- 
minately. 

Duties  answering  to  rights  which  avail  against  the  world 
at  large,  are  negative  :  that  is  to  say,  duties  to  forbear. 
Of  duties  answering  to  rights  which  avail  against  persons 
determinate,  some  are  negative,  but  others,  and  most,  arc 
positive  :  that  is  to  say,  duties  to  do  or  perform . 

A  right  availing  against  the  world  at  large  is  defined  by 
Grotius  and  others,  thus  ;  facullas  personae  competens  sine 
respectu  ad  certain  personam  :  a  right  availing  exclusively 
against  a  person  or  persons  determinate,  thus  ;  faeultas  per- 
sonae competens  in  certain  personam. 

By  most  of  the  modern  Civilians,  though  not  by  the 
Roman  Lawyers,  rights  availing  against  the  world  at  large 
are  named  jura  in  rem  :  rights  availing  against  persons  de- 
terminate, jura  in  personam,  or  jura  in  personam  ccrtam. 
And  by  these  different  names  of  rights  in  rem  and  rights  in 
personam,  I  distinguish  rights  of  the  former,  from  rights  of 
the  latter  description. — My  reasons  for  adopting  them  in 
preference  to  others.  I  shall  assign  in  my  lectures  :  wherein 
I  shall  endeavour  to  clear  them  of  obscurity,  and  shall  con- 
trast them  with  the  equivalent  names  of  the  Roman  Lawyers. 

The  relative  duties  answering  to  rights  in  rem,  might  be 
distinguished  conveniently  from  duties  of  the  opposite  class, 
by  the  appropriate  name  of  offices:  the  relative  duties  an- 
swering to  rights  in  personam ,  by  the  appropriate  name 
of  obligations. 

Note. — In  the  writings  of  the  Roman  Lawyers,  the  term  obit  got  to  is 
never  applied  to  a  duty  which  answers  to  a  right  in  rem.  33 ut,  since 
tliey  have  no  name  appropriate  to  a  right  in  personam.,  they  use  the  term 
obligatio  to  denote  a  right  of  the  class,  as  well  as  to  denote  the  duty  which 
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the  right  implies.  Jus  in  rem  or  jura  in  rem,  they  style  dominium  or 
dominia  (with  the  larger  meaning  of  the  term)  ;  and  to  dominia  (with  that 
more  extensive  meaning),  they  oppose  jura  in  personam,  by  the  name  of 
obligationes. 

To  exemplify  the  leading  distinction  which  I  have  stated 
in  general  expressions,  I  advert  (with  the  brevity  which 
the  limits  of  an  outline  command)  to  the  right  of  pro- 
perty or  ownership,  and  to  rights  arising  from  contracts. 
— The  proprietor  or  owner  of  a  given  subject,  has  a  right 
in  rem  :  since  the  relative  duty  answering  to  his  right,  is 
a  duty  incumbent  upon  persons  generally  and  indetermi- 
nately, to  forbear  from  all  such  acts  as  would  hinder  his 
dealing  with  the  subject  agreeably  to  the  lawful  purposes 
for  which  his  right  exists.  But  if  I  singly,  or  I  and  you 
jointly,  be  obliged  by  bond  or  covenant  to  pay  a  sum  of 
money,  or  not  to  exercise  a  calling  within  conventional 
limits,  the  right  of  the  obligee  or  covenantee  is  a  right  in 
personam  :  the  relative  duty  answering  to  his  right,  being 
an  obligation  to  do  or  to  forbear,  which  lies  exclusively  on 
a  person  or  persons  determinate. 

III.  With  the  help  of  what  I  have  premised,  I  can  now 
indicate  the  method  or  order  wherein  I  treat  or  consider  the 
matter  of  the  Law  of  Things.  That  method  may  be  sug- 
gested thus  : 

The  matter  of  the  Law  of  Things,  I  arrange  or  distribute 
under  two  capital  departments. 

The  subjects  of  the  first  of  those  capital  departments, 
are  primary  rights,  with  primary  relative  duties  :  w  hich  I  ar- 
range or  distribute  under  four  sub-departments. — 1,  Rights 
in  rem  as  existing  per  se,  or  as  not  combined  with  rights 
in  personam.  2.  Rights  in  personam  as  existing  per  se,  or 
as  not  combined  with  rights  in  rem.  3.  Such  of  the  com- 
binations of  rights  in  rem  and  rights  in  personam  as  are 
particular  and  comparatively  simple.  4.  Such  universities 
of  rights  and  duties  (or  such  complex  aggregates  of  rights 
and  duties)  as  arise  by  universal  succession. 
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Sanctioning  rights  (all  of  which  are  rights  in  persona?ri), 
sanctioning  duties  (some  of  which  are  relative,  but  others 
of  which  are  absolute),  together  with  delicts  or  injuries 
(which  are  causes  or  antecedents  of  sanctioning  rights  and 
duties),  are  the  subjects  of  the  second  of  the  capital  de- 
partments under  which  I  arrange  or  distribute  the  matter 
of  the  Law  of  Things. 

But  before  I  proceed  to  those  capital  departments,  I  shall 
distribute  Things,  as  subjects  of  rights  and  duties,  under 
their  various  classes.  And  before  I  proceed  to  those  capi- 
tal departments,  I  shall  remark  generally  upon  Tersons,  as 
subjects  of  rights  and  duties  ;  upon  Acts  and  Forbearances, 
as  objects  of  rights  and  duties  ;  and  upon  Facts  or  Events\ 
as  causes  of  rights  and  duties,  or  as  extinguishing  rights  and 
duties. 
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Primary  Rights,  with  primary  relative  Duties. 

Rights  in  rem  as  existing  per  se,  or  as  not 
combined  with  rights  in  personam. 

The  following  is  the  matter  of  this  sub- department,  and 
the  following  is  the  order  in  which  that  matter  will  be 
treated. 

I.  As  the  reader  may  infer  from  a  foregoing  part  of  my 
outline,  and  as  I  shall  show  completely  in  my  preliminary 
lectures,  the  expression  in  rem,  when  annexed  to  the  term 
right,  does  not  denote  that  the  right  in  question  is  a  right 
over  a  thing.  Instead  of  indicating  the  nature  of  the  sub- 
ject, it  points  at  the  compass  of  the  correlating  duty.  It 
denotes  that  the  relative  duty  lies  upon  persons  generally, 
and  is  not  exclusively  incumbent  upon  a  person  or  persons 
determinate.  In  other  words,  it  denotes  that  the  right  in 
question  avails  against  the  world  at  large. 

Accordingly,  some  rights  in  rem  are  rights  over  things : 
others  are  rights  over  persons  :  whilst  others  have  no  sub- 
jects (persons  or  things)  over  or  to  which  we  can  say  they 
exist,  or  in  which  we  can  say  they  inhere. — For  example  : 
Property  in  a  horse,  property  in  a  quantity  of  corn,  or  pro- 
perty in,  or  a  right  of  way  through  a  field,  is  a  right  in  rem 
over  or  to  a  thing,  a  right  in  rem  inhering  in  a  thing,  or 
a  right  in  rem  whereof  the  subject  is  a  thing. — The  right 
of  the  master,  against  third  parties,  to  his  slave,  servant,  or 
apprentice,  is  a  right  in  rem  over  or  to  a  person.  It  is  a 
right  residing  in  one  person,  and  inhering  in  another  per- 
son as  its  subject. — The  right  styled  a  monopoly,  is  a  right 
in  rem  which  has  no  subject.  There  is  no  specific  subject 
(person  or  thing)  over  or  to  which  the  right  exists,  or  in 
which  the  right  inheres.  The  officium  or  common  duty  to 
which  the  right  corresponds,  is  a  duty  lying  on  the  world 
at  large,  to  forbear  from  selling  commodities  of  a  given  de- 
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scrip tion  or  class  :  but  it  is  not  a  duty  lying  on  the  world  at 
large,  to  forbear  from  acts  regarding  determinately  a  speci- 
fically determined  subject.  A  man's  right  or  interest  in  his 
reputation  or  good  name,  with  a  multitude  of  rights  which 
I  am  compelled  to  pass  in  silence,  would  also  be  found,  on 
analysis,  to  avail  against  the  world  at  large,  and  yet  to  be 
wanting  in  persons  and  things  which  it  were  possible  to 
style  their  subjects. 

I  shall  therefore  distinguish  rights  in  rem  (their  answer- 
ing relative  duties  being  implied)  with  reference  to  differ- 
ences between  their  subjects,  or  between  the  aspects  of  the 
forbearances  which  may  be  styled  their  objects.  As  dis- 
tinguished with  reference  to  those  differences,  they  will  fall 
(as  I  have  intimated  already)  into  three  classes. — 1 .  Rights 
in  rem  of  which  the  subjects  are  things,  or  of  which  the 
objects  are  such  forbearances  as  regard  determinately  spe- 
cifically determined  things.  2.  Rights  in  rem  of  which  the 
subjects  are  persons,  or  of  which  the  objects  are  such  for- 
bearances as  regard  determinately  specifically  determined 
persons.  3.  Rights  in  rem  without  specific  subjects,  or  of 
which  the  objects  are  such  forbearances  as  have  no  specific 
regard  to  specific  things  or  persons. 

II.  By  different  rights  in  rem  over  things  or  persons,  the 
different  persons  in  whom  they  respectively  reside,  are  em- 
powered to  derive  from  their  respective  subjects,  different 
quantities  of  uses  or  services.  Or  (changing  the  expres- 
sion) the  different  persons  in  whom  they  respectively  reside, 
are  empowered  to  use  or  deal  with  their  respective  subjects, 
in  different  degrees  or  to  different  extents.  Or  (changing 
the  expression  again)  the  different  persons  in  whom  they 
respectively  reside,  are  empowered  to  turn  or  apply  their 
respective  subjects,  to  ends  or  purposes  more  or  less  nu- 
merous.— And  such  differences  obtain  between  such  rights, 
independently  of  differences  between  their  respective  dura- 
tions, or  the  respective  quantities  of  time  during  which  they 
are  calculated  to  last. 
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Of  such  differences  between  such  rights,  the  principal  or 
leading  one  is  this. — 1.  By  virtue  of  some  of  such  rights, 
the  entitled  persons,  or  the  persons  in  whom  they  reside, 
may  use  or  deal  with  the  subjects  of  the  rights,  to  an  ex- 
tent which  is  incapable  of  exact  circumscription,  although  it 
is  not  unlimited.  Or  (changing  the  expression)  the  entitled 
persons  may  apply  the  subjects  to  purposes,  the  number 
and  classes  of  which  cannot  be  defined  precisely,  although 
such  purposes  are  not  unrestricted.  For  example  :  The  pro- 
prietor or  owner  is  empowered  to  turn  or  apply  the  subject 
of  his  property  or  ownership,  to  uses  or  purposes  which  are 
not  absolutely  unlimited,  but  which  are  incapable  of  exact 
circumscription  with  regard  to  class  or  number.  The  right 
of  the  owner,  in  respect  of  the  purposes  to  which  he  may 
turn  the  subject,  is  only  limited,  generally  and  vaguely,  by 
all  the  rights  of  all  other  persons,  and  by  all  the  duties 
(absolute  as  well  as  relative)  incumbent  on  himself.  He  may 
not  use  his  own  so  that  he  injure  another,  or  so  that  he 
violate  a  duty  (relative  or  absolute)  to  which  he  himself  is 
subject.  But  he  may  turn  or  apply  his  own  to  every  use 
or  purpose  which  is  not  inconsistent  with  that  general  and 
vague  restriction. — 2.  By  virtue  of  other  of  such  rights, 
the  entitled  persons,  or  the  persons  in  whom  they  reside, 
may  merely  use  or  deal  with  their  subjects,  to  an  extent  ex- 
actly circumscribed  (at  least,  in  one  direction).  Or  (chang- 
ing the  expression)  they  may  merely  turn  them  to  purposes 
defined  in  respect  of  number,  or,  at  least,  in  respect  of  class. 
For  example  :  He  wrho  has  a  right  of  way  through  land 
owned  by  another,  may  merely  turn  the  land  to  purposes 
of  a  certain  class,  or  to  purposes  of  determined  classes.  He 
may  cross  it  in  the  fashions  settled  by  the  grant  or  prae- 
scription,  but  those  are  the  only  purposes  to  which  he  may 
turn  it  lawfully. 

A  right  belonging  to  the  first-mentioned  kind,  may  be 
styled  dominion,  property,  or  owners/tip,  with  the  sense 
wherein  dominion  is  opposed  to  servitus  or  easement.  As 
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contradistinguished  to  a  right  belonging  to  the  first-men- 
tioned kind,  a  right  belonging  to  the  last-mentioned  kind, 
may  be  noted  by  one  or  another  of  the  last-mentioned 
names. — Dominion,  property \  or  ownership,  is  a  name  liable 
to  objection.  For,  first,  it  may  import  that  the  right  in 
question  is  a  right  of  unmeasured  duration,  as  well  as  in- 
dicate the  indefinite  extent  of  the  purposes  to  which  the 
entitled  person  may  turn  the  subject.  Secondly  :  It  often 
signifies  property >  with  the  meaning  wherein  property  is 
distinguished  from  the  right  of  possession  to  which  I  shall 
advert  below.  Thirdly  :  Dominion,  with  one  of  its  mean- 
ings, is  exactly  coextensive  with  jus  in  rem,  and  applies  to 
every  right  which  is  not  jus  in  personam. — For  various  rea- 
sons which  I  shall  produce  in  my  lectures,  a  right  belong- 
ing to  the  last-mentioned  kind,  is  not  denoted  adequately 
by  the  cc  servitus"  of  the  Roman,  or  by  the  "  easement"  of 
the  English  Law. — But  in  spite  of  the  numerous  ambigui- 
ties which  encumber  these  several  terms,  I  think  them  less 
incommodious  than  the  newly  devised  names  by  which  it 
were  possible  to  distinguish  the  rights  of  the  two  kinds. 
For  newly  devised  names,  however  significant  and  deter- 
minate, commonly  need  as  frequent  explanation  as  the  am- 
biguous but  established  expressions  which  they  were  in- 
tended to  supplant.  And  newly  devised  names  are  open 
to  a  great  inconvenience  from  which  established  though 
ambiguous  expressions  are  completely  exempt.  They  are 
open  to  that  undiscerning,  yet  overwhelming  ridicule, 
which  is  poured  upon  innovations  in  speech,  by  the  for- 
midable confederacy  of  fools  :  who  being  incapable  of  clear 
and  discriminating  apprehension,  cannot  perceive  the  diffi- 
culties which  the  names  were  devised  to  obviate,  though 
they  know  that  their  ears  are  tingling  with  novel  and  gra- 
ting sounds. 

With  the  help  of  what  I  have  premised,  I  can  now  in- 
dicate the  principal  matters  which  I  shall  pass  in  review  at 
this  point  of  my  Course. —  1.  I  shall  consider  in  a  general 
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manner,  such  distinctions  between  rights  in  rem  as  are 
founded  on  differences  between  the  degrees  wherein  the 
entitled  persons  may  use  or  deal  with  the  subjects.  2.  I 
shall  consider  particularly  that  leading  distinction  of  the 
kind,  which  may  be  marked  with  the  opposed  expressions 
dominium  et  servitus,  or  otonership  and  easement :  under- 
standing the  expression  dominium  or  owners/tip,  as  indicating 
merely  the  indefinite  extent  of  the  purposes  to  which  the  en- 
titled person  may  turn  the  subject  of  the  right.  3.  I  shall 
consider  the  various  modes  of  dominion  or  ownership,  and 
shall  advert  to  the  various  classes  of  servitudes  or  ease- 
ments. 4.  Although  they  are  incapable  of  exact  circum- 
scription, the  purposes  to  which  the  owner  may  turn  the 
subject  of  his  ownership,  are  not  exempt  from  restrictions. 
The  oblique  manner  wherein  the  restrictions  are  set,  I  shall 
attempt  to  explain  :  an  attempt  which  will  lead  me  to  con- 
sider generally,  the  actual  and  possible  modes  of  defining 
rights  and  duties,  with  the  approach  to  completeness  and 
correctness  whereof  the  process  admits. 

III.  Whether  they  be  rights  to  specific  subjects,  or  rights 
without  such  subjects ;  and  whatever  be  the  purposes  to 
which  the  entitled  persons  may  turn  their  subjects  ;  rights 
in  rem  are  distinguishable  by  differences  between  the  quan- 
tities of  time  during  which  they  are  calculated  to  last. 

As  distinguishable  by  differences  between  their  respective 
durations,  rights  in  rem  will  be  considered  in  the  following 
order. — Rights  in  rem  are  rights  of  unlimited,  or  rights  of 
limited  duration.  Every  right  of  unlimited  duration,  is  also 
a  right  of  unmeasured  duration  :  that  is  to  say,  a  right  of 
which  the  duration  is  not  exactly  defined.  But  of  rights 
of  limited  duration,  some  are  rights  of  unmeasured  dura- 
tion, whilst  others  arc  rights  of  a  duration  exactly  defined 
or  measured.  For  example  :  An  estate  in  fee  simple,  or 
property  in  a  personal  chattel,  is  a  right  of  unlimited,  and 
therefore  of  unmeasured  duration.  An  estate  for  life,  is  a 
right  of  unmeasured,  but  limited  duration.     The  interest 
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created  by  a  lease  for  a  given  number  of  years,  is  a  right  of 
a  duration  limited  and  measured. — Accordingly,  I  shall  dis- 
tinguish rights  of  unlimited,  from  rights  of  limited  duration  : 
and  I  shall  distinguish  rights  of  limited,  into  rights  of  un- 
measured, and  rights  of  measured  duration. 

Differences  between  the  degrees  wherein  the  entitled  per- 
sons may  use  or  deal  with  the  subjects,  are  related  to  differ- 
ences between  the  durations  of  the  rights.  The  several  rela- 
tions between  those  respective  differences,  I  shall  endeavour 
to  explain. 

IV.  Whether  they  be  rights  to  specific  subjects,  or  rights 
without  such  subjects  ;  whatever  be  the  purposes  to  which 
the  entitled  persons  may  turn  their  subjects  ;  and  whatever 
be  the  quantities  of  time  during  which  they  are  calculated 
to  last ;  rights  in  rem  are  distinguishable  by  the  following 
differences. 

Of  rights  in  rem,  some  are  present  or  vested  :  others  are 
future,  contingent,  or  merely  inchoate. — Vested  rights  es- 
sentially differ  from  one  another,  as  well  as  from  rights 
which  are  contingent.  For  in  some  cases  of  vested  right, 
the  party  entitled,  or  the  party  in  whom  it  resides,  may 
exercise  the  right  presently.  But  in  other  cases  of  vested 
right,  the  exercise  of  the  right  is  presently  suspended  by 
the  presence  of  an  anterior  and  preferable  right. — And  whe- 
ther a  right  be  vested  or  contingent,  it  may  be  liable  to  end, 
on  the  happening  of  a  given  event,  before  the  lapse  of  its 
possible  duration. 

Upon  these  differences,  and  the  distinctions  resulting 
from  these  differences,  I  shall  touch  briefly  in  this  sub- 
department  :  postponing  a  larger  explanation  to  that  sub- 
sequent point  of  my  Course,  at  which  I  shall  consider  the 
trust-substitutions  and  entails  of  the  Roman  and  English 
Law. 

V.  I  shall  consider  the  various  events  from  which  rights 
in  rem  arise,  with  the  various  events  by  which  they  are 
extinguished  :  reserving,  however,  an  exact  account  of prce- 
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scription,  until  I  sliall  have  duly  analyzed  the  right  of  pos- 
session. 

VI.  If  one  person  exercise  a  right  residing  in  another 
person,  but  without  authority  from  the  latter,  and  without 
authority  from  those  through  whom  the  latter  is  entitled, 
the  former  acquires,  by  his  unauthorized  or  adverse  exer- 
cise, the  anomalous  right  which  is  styled  the  right  ofposses- 
sio?i. 

This  general  description  of  the  right  of  possession,  must, 
however,  be  taken  with  the  following  limitation. — The  per- 
son who  possesses  adversely,  or  who  exercises  the  right  of 
another  without  the  requisite  authority,  does  not  acquire 
thereby  the  right  of  possession,  in  case  his  adverse  posses- 
sion began  vi,  or  arose  through  any  of  the  means  which  fall 
within  the  name  of  violence. 

The  right  of  possession  must  be  distinguished  from  the 
right  of  possessing,  or  (changing  the  phrase)  from  the  right 
to  possess :  for  the  right  of  possessing,  or  the  right  to  pos- 
sess, is  a  property  or  integrant  part  of  the  right  of  posses- 
sion itself,  and  also  of  numerous  rights  which  widely  differ 
from  the  latter.  In  other  words,  the  right  of  possessing, 
considered  generally,  may  arise  from  any  of  various  titles  or 
causes  :  but  the  peculiar  right  of  possessing  which  is  styled 
the  right  of  possession,  is  a  right  of  possessing  that  arises 
exclusively  from  the  fact  of  an  adverse  possession. 

Although  it  arises  from  actual  possession,  the  right  in  rem 
which  is  styled  the  right  of  possession,  must  also  be  distin- 
guished from  the  rights  in  rem  which  arise  from  occupation 
or  occupancy.  For  the  fact  of  possessing  which  is  styled  oc- 
cupation or  occupancy,  consists  in  the  possession  of  a  some- 
thing that  is  res  nullius.  But  the  fact  of  possessing  which 
gives  the  right  of  possession,  consists  in  the  adverse  exer- 
cise, by  the  person  who  acquires  the  right,  of  a  right  residing 
in  another. 

Consequently,  the  following  description  of  the  right  of 
possession  has  all  the  exactness  which  accords  with  extreme 
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brevity. — It  is  that  right  to  possess  (or  to  use  or  exercise  a 
right)  which  springs  from  the  fact  of  an  adverse  possession 
not  beginning  through  violence. 

As  against  all  but  the  person  whose  right  is  exercised  ad- 
versely, the  person  who  acquires  the  right  of  possession,  is 
clothed  with  the  very  right  which  he  affects  to  exercise.  And 
as  against  the  person  whose  right  is  exercised  adversely, 
he  may  acquire  the  very  right  which  he  affects  to  exercise, 
through  the  title,  or  mode  of  acquisition,  styled  prescrip- 
tion. Or  (adopting  a  current  but  inadequate  phrase)  the 
right  of  possession  ripens,  by  prescription,  into  the  right  of 
dominion  or  property. 

Note. — The  right  of  possession  strictly  and  properly  so  called,  or  the 
right  of  possession  considered  as  a  substantive  right,  is  a  right  that  arises 
exclusively  from  the  fact  of  an  adverse  possession.     But  the  term  right  of 
possession  is  not  unfrequently  employed  with  an  extremely  large  significa- 
tion.    Taking  the  term  with  this  very  extensive  meaning,  the  right  of 
possession  arises  from  an  actual  possession,  whether  the  actual  possession 
be  adverse  or  not.     For  example  :  It  is  said  that  the  dominus  in  actual 
possession,  has  a  right  of  possession  which  arises  from  that  actual  posses- 
sion, and  which  is  completely  independent  of  his  right  of  dominion.  But 
(as  I  shall  show  in  my  lectures)  the  right  of  possession  considered  as  a 
substantive  right,  is  a  right  that  arises  exclusively  from  the  fact  of  an  ad- 
verse possession  :  the  so  called  right  of  possession  which  arises  from  an 
actual  possession  not  adverse,  being  a  property  of  another  right,  or  being 
a?i  integrant  part  of  another  right.     For  example  :  It  is  absurd  to  ascribe 
to  the  dominus  in  possession,  a  right  of  possession  independent  of  his 
right  of  dominion  :  for  if  the  dominus  actually  possess,  it  is  as  dominus 
that  he  actually  possesses.    As  I  shall  show  in  my  lectures,  the  term  right 
of  possession  acquired  the  large  signification  to  which  I  have  adverted 
above,  in  consequence  of  an  extension  of  such  possessory  remedies  as  in  their 
origin  were  appropriate  to  parties  invested  with  the  right  of  possession 
strictly  and  properly  so  called.     These  possessory  remedies,  though  origi- 
nally appropriate  to  such  parties,  were  afterwards  extended  to  any  pos- 
sessors who  had  been  wrongfully  disturbed  in  their  actual  possessions. 
In  the  Eoman  Law,  for  example,  a  certain  interdict  (closely  analogous 
to  an  action  of  ejectment)  was  originally  appropriate  to  parties  invested 
with  the  right  of  possession  strictly  and  properly  so  called.     But  it  was 
extended  to  the  dominzes  who  had  been  wrongfully  evicted  from  his  actual 
possession.     For  by  resorting  to  an  interdict  grounded  on  his  actual  pos- 
session, instead  of  resorting  to  an  action  grounded  on  his  right  of  dominion, 


lxxxviii 


OUTLINE    OF  THE 


he  avoided  the  inconvenient  necessity  of  proving  his  right  of  dominion, 
and  had  merely  to  demonstrate  his  actual  possession  at  the  time  of  the 
wrongful  eviction  :  just  as  a  party  who  is  seised  or  entitled  in  fee,  recovers 
through  an  action  of  ejectment,  from  an  ejector  without  title,  by  merely 
proving  his  actual  possession  at  the  time  of  the  wrongful  ejectment.  And 
since  the  dominus  recovered  by  the  interdict,  on  merely  proving  his  actual 
possession,  he  recovered,  in  a  certain  sense,  through  his  right  of  posses- 
sion merely.  But  yet  it  were  absurd  to  affirm  that  he  had  any  right  of 
possessing  independently  of  his  right  of  dominion;  or  to  liken  the  right 
of  possessing  which  is  parcel  of  the  right  of  dominion,  to  the  substantive 
right  of  possessing  which  arises  solely  or  exclusively  from  the  fact  of  an  ad- 
verse possession. — The  above-mentioned  extension  of  possessory  remedies, 
has  rendered  the  right  of  possession  one  of  the  darkest  of  the  topics  which 
the  science  of  jurisprudence  presents.  But  there  is  not  intrinsically  any 
remarkable  difficulty  in  the  right  of  possession  which  is  strictly  and  pro- 
perly so  called  :  that  is  to  say,  which  arises  solely  or  exclusively  from  the 
fact  of  an  adverse  possession,  and  which  is  the  basis  of  acquisition  by 
ttsucr/jjioH,  and  of  other  acquisition  by  j)?-<zsc?-iptio?i. 

At  this  point  of  my  Course,  I  shall  therefore  proceed  in 
the  following  manner. 

I  shall  analyze  the  anomalous  and  perplexed  right  which 
is  styled  the  right  of  possession.  Performing  the  analysis, 
I  shall  happily  be  able  to  borrow  from  a  celebrated  trea- 
tise by  Von  Savit/???/,  entitled  Das  Recht  des  Besitzes,  or  De 
Jure  JPossessionis :  of  all  books  upon  law,  the  most  con- 
summate and  masterly  ;  and  of  all  books  which  I  pretend 
to  know  accurately,  the  least  alloyed  with  error  and  imper- 
fection. 

Having  analyzed  the  right  of  possession,  I  shall  turn  to 
the  title,  or  the  mode  of  acquisition,  wherein  the  right  of 
possession  is  a  necessary  ingredient :  namely,  usucapion  and 
other  prescription.  I  shall  consider  generally  the  nature  of 
the  title ;  and  shall  advert  to  the  respective  peculiarities 
of  the  Roman  and  English  Law,  in  regard  to  the  terms  or 
conditions  whereon  the  title  is  allowed. — If  I  find  it  possi- 
ble or  prudent  to  touch  that  extensive  subject,  I  shall  pro- 
ceed from  title  by  prescription,  to  the  connected  subject  of 
registration. 
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Rights  in  perso?tam  as  existing  per  se,  or  as 
not  combined  with  rights  in  rem. 

Rights  i?i  personam,  including  the  obligations  which 
answer  to  rights  in  personam,  arise  from  facts  or  events  of 
three  distinct  natures  :  namely,  from  contracts,  from  quasi- 
contracts,  and  from  delicts. 

The  only  rights  in  personain  which  belong  to  this  sub- 
department,  are  such  as  arise  from  contracts  and  quasi- 
contracts.  Such  as  arise  from  delicts,  belong  to  the  second 
of  the  capital  departments  under  which  I  arrange  or  dis- 
tribute the  matter  of  the  Law  of  Things. 

Note. — Perceiving  that  rights  ex  delicto  were  generally  rights  in  per- 
sonam,  but  not  adverting  to  the  importance  of  marking  their  sanctioning 
character,  the  classical  Eoman  jurists,  in  their  institutional  or  elementary 
writings,  arranged  them  with  rights  ex  contractu  and  quasi  ex  contractu  ; 
with  rights  which  also  are  rights  in  personam,  but  are  not  bottomed,  like 
rights  ex  delicto,  in  infringements  of  other  rights.  And  hence  much  of  the 
obscurity  which  hangs  over  the  Institutes  of  their  imitator,  the  Emperor 
Justinian. 

The  matter  of  this  sub-department  will  be  treated  in  the 
following  order. 

I.  I  shall  define  or  determine  the  meanings  of  certain 
leading  expressions  :  viz.  Promise  :  Pollicitation  :  Conven- 
tion or  Agreement  :   Pact  :  Contract  :  Quasi-Contract. 

II.  Having  defined  the  meanings  of  those  leading  ex- 
pressions,  I  shall  consider  particularly  the  nature  of  con- 
tracts. I  shall  distinguish  contracts  properly  so  called,  from 
certain  facts  or  events  which  are  styled  contracts,  but  which 
virtually  are  alienations  or  conveyances.  I  shall  distribute 
contracts  under  their  various  classes  :  expounding  the  dis- 
tinctions (with  many  other  distinctions)  between  unilateral 
and  bilateral,  principal  and  accessory,  nominate  and  inno- 
minate contracts.  Expounding  this  last  distinction,  I  shall 
show  what  is  meant  by  the  essence,  and  what,  by  the  ac- 
cidents of  a  contract.  I  shall  notice  the  solemnities  or 
formalities  which  are  essential  to  the  validity  of  certain 
contracts  :  and,  thereupon,  I  shall  analyze  the  rationale  of 
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the  doctrine  of  considerations.  Finally,  I  shall  turn  to  the 
events  whereon,  or  to  the  modes  wherein,  the  rights  and  obli- 
gations arising  from  contracts,  cease  or  are  extinguished. 

III.  From  contracts,  I  shall  proceed  to  quasi-contracts  : 
that  is  to  sav,  facts  or  events  which  are  neither  contracts 
nor  delicts  ;  but  which,  inasmuch  as  they  engender  rights 
in  personam  and  obligations,  are,  in  that  respect,  analogous  to 
contracts.  I  shall  notice  the  frequent  confusion  of  merely 
quasi-contracts  with  contracts  which  properly  are  such,  al- 
though they  are  tacit  or  implied.  I  shall  show  that  quasi- 
contracts  are  analogous  to  the  fancied  contracts  from  which 
speculators  on  government  have  derived  the  duties  of  the 
governed  :  and  I  shall  show  the  causes  of  the  tendency  to 
imagine  or  feign  contracts,  for  the  purpose  of  explaining 
the  origin  of  duties  which  emanate  from  other  sources.  I 
shall  advert  to  the  classes  of  quasi-contracts  ;  and  to  the 
events  whereon,  or  the  modes  wherein,  the  rights  and  obli- 
gations which  they  generate,  cease  or  are  extinguished. 

Such  of  the  combinations  of  rights  hi  rem  and 
rights  in  personam  as  are  particular  and  com- 
paratively simple. 

Though  jus  in  rem,  or  jus  in  personal)?,,  may  exist  sepa- 
rately, or  uncombined  with  the  other,  both  may  vest  uno 
ictu  in  one  and  the  same  party  :  or  (changing  the  expres- 
sion) an  event  which  invests  a  party  with  a  right  in  rem 
or  in  personam ,  may  invest  the  same  party  with  a  right 
in  personam  or  in  rem.  As  examples  of  such  events,  I  may 
mention  the  following  :  namely,  a  conveyance  with  a  cove- 
nant for  title  :  a  Jiypofheca  or  mortgage,  express  or  tacit : 
a  sale  completed  by  delivery,  with  a  warranty,  express  or 
tacit,  for  title  or  soundness.  And,  as  I  shall  show  in  my 
lectures,  many  a  fact  or  event  which  is  styled  simply  a  con- 
tract, is  properly  a  complex  event  compounded  of  a  convey- 
ance and  a  contract,  and  imparting  tcno  Jlatu  a  right  in  rem 
and  in  personam. 
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Such  of  the  combinations  of  rights  in  rem  and  in  per- 
sonam as  are  particular  and  comparatively  simple,  are  the 
matter  of  this  sub-department.  What  I  mean  by  their  par- 
ticular, or  rather  their  singular,  combinations,  as  distin- 
guished from  the  universal  aggregates  which  are  the  matter 
of  the  next  sub-department,  would  scarcely  admit  of  ex- 
planation within  the  limits  of  an  outline.  In  order  to  an 
explanation  of  my  meaning,  I  must  explain  the  distinction 
between  singular  and  universal  successors,  or  succession  ret 
singula?  and  succession  per  universitatem  :  nearly  the  most 
perplexed  of  the  many  intricate  knots  with  which  the  sci- 
ence of  law  tries  the  patience  of  its  students. 

Such  universities  of  rights  and  duties  (or  such 
complex  aggregates  of  rights  and  duties)  as 
arise  by  universal  succession. 

The  matter  of  this  sub -department  will  be  treated  in  the 
following  order. 

I.  The  complex  aggregates  of  rights  and  duties,  which 
commonly  are  named  by  modern  Civilians,  u  universitates 
juris,"  will  be  distinguished  from  the  aggregates  or  collec- 
tions of  things,  which  commonly  are  named  by  the  same 
Civilians,  cc  universitates  rerum  sive  facti:' — They  will  also 
be  distinguished  from  the  complex  and  fictitious  persons 
(or  the  collective  bodies  of  individual  or  physical  persons), 
which  are  named  by  the  Roman  Lawyers,  universitates  or 
collegia,  and  by  the  English  Lawyers,  corporations  aggre- 
gate.— The  universities  of  rights  and  duties,  which  are  the 
matter  of  this  sub-department,  wdll  also  be  distinguished 
from  status  or  conditions.  For  the  aggregates  of  rights  and 
duties,  capacities  and  incapacities,  which  are  styled  status  or 
conditions,  are,  for  the  most  part,  juris  universitates. 

II.  Since  all  the  universities  of  rights  and  duties,  which 
are  the  matter  of  this  sub- department,  arise  by  universal 
succession,  the  distinction  between  singular  and  universal 
successors,  or  succession  rei  singulce  and  succession  per 
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universitatem,  will  be  stated  and  explained.  As  I  have 
already  remarked,  that  knotty  distinction  would  scarcely  ad- 
mit of  explanation  within  the  limits  of  an  outline.  But  the 
following  examples  may  suggest  to  the  reflecting  reader, 
the  character  of  successors  per  universitatem ,  with  the  na- 
ture of  the  unioersitates  to  which  such  successors  succeed. 
« — The  executor  or  administrator  of  a  testator  or  intestate, 
with  the  general  assignee  of  a  bankrupt  or  insolvent,  are  uni- 
versal successors.  And,  in  respect  of  specialty  debts  due 
from  the  ancestor  or  devisor,  the  heir  or  devisee,  general  or 
particular,  succeeds  per  miivcrsitatem. — The  aggregate  of 
rights  and  obligations  which  devolves  from  the  testator  or 
intestate  to  the  executor  or  administrator,  with  that  which 
passes  from  the  bankrupt  or  insolvent  to  the  general  as- 
signee of  his  estate  and  effects,  are  universities  of  rights  and 
duties.  And  since  all  the  obligations  of  a  given  class,  which 
were  due  from  the  ancestor  or  devisor,  attach  at  once  upon 
the  heir  or  devisee,  that  mass  of  obligations  falls  within  the 
notion  of  a  juris  universitas. 

For  every  juris  universitas  bears  one  or  both  of  the  fol- 
lowing characters.  First :  Where  a  universitas  juris  arises 
by  universal  succession,  rights  residing  in,  or  obligations 
incumbent  upon,  a  person  or  persons,  pass  uno  ictu  to  an- 
other person  or  persons,  and  pass  in  genere  and  not  per 
speciem.  In  other  words,  they  pass  or  devolve  at  once  or 
together,  and  they  pass  or  devolve  as  belonging  to  their 
kinds  or  sorts,  and  not  as  determined  by  their  specif  c  or 
individual  natures.  Secondly  :  Whatever  be  its  origin,  a 
universitas  juris,  so  far  as  it  consists  of  rights,  is  of  itself 
(or  considered  as  abstracted  from  its  component  particu- 
lars), the  subject  of  a  right  in  rem.  The  party  invested  writh 
a  universitas  juris,  has  a  right  in  the  aggregate  availing 
against  the  world  at  large,  even  though  all  the  rights  which 
are  constituent  elements  of  the  aggregate,  be  merely  rights 
in  personam,  or  availing  against  persons  determinate. — I 
shall  show  in  my  lectures,  that  every  status  or  condition 
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which  is  not  purely  burthensome,  bears  the  last  of  these 
marks,  and  therefore  is  juris  universitas.  I  shall  also  ex- 
plain in  my  lectures,  why  the  right  in  rem  over  a  juris  zini- 
versitas  (considered  as  abstracted  from  its  component  parti- 
culars) stands  out  conspicuously  in  the  Roman  Law,  and  is 
far  less  obvious  in  the  English. 

The  legatee  of  a  specific  thing,  the  alienee  of  a  specific 
thing  by  transfer  inter  vivos,  or  the  assignee  of  a  given  bond 
or  other  contract,  are  singular  successors,  or  successors  rei 
singula. 

III.  From  the  generic  nature  of  universitates  juris,  and 
the  peculiar  nature  of  such  of  them  as  arise  by  universal 
succession,  I  shall  proceed  to  such  of  these  last  as  are  the 
matter  of  this  sub-department.  Now  universitates  juris 
Which  devolve  to  universal  successors,  and  which  are  the 
matter  of  this  sub-department,  are  of  two  kinds  :  1.  Uni- 
versitates juris  devolving  from  the  dead  as  such  :  2.  Uni- 
versitates juris  devolving  from  the  living,  or  devolving  from 
the  dead,  but  not  from  the  dead  as  such.  And  those  two 
kinds  I  shall  consider  in  that  order. 

Universal  successors  succeeding  to  the  dead  as  such,  take 
ab  i?itestato  or  ex  tesla/uento.  Accordingly,  I  shall  explain 
universal  succession  ab  intestato,  and  universal  succession  ex 
testamento.  And  to  exemplify  my  explanation  of  the  dis- 
tinction, I  shall  compare  the  characters  of  the  Roman  hteres 
legitimus,  of  the  English  administrator  and  next  of  ki?t,  and 
of  the  English  heir  :  of  the  Roman  //ceres  testament  arius,  of 
the  English  executor  and  residuary  legatee,  and  of  the  Eng- 
lish devisee  general  or  particular. 

Note. — By  the  English  Lawyers,  real  rights  (property  in  things  real, 
or  real  property)  are  distinguished  from  personal  rights  (property  in  things 
personal,  or  personal  property).  These  two  classes  of  rights  blend  at  so 
many  points,  that  the  difference  between  them  cannot  be  described  cor- 
rectly in  generic  and  concise  expressions.  A  correct  description  of  the 
difference  between  the  two  classes  of  rights,  would  involve  a  complete 
description  of  the  several  or  various  rights  which  belong  to  those  classes 
respectively-    Of  the  generic  and  concise  descriptions  which  the  difference 


xciv 


OUTLINE    OF  THE 


in  question  will  take,  the  following,  I  incline  to  believe,  is  the  least  remote 
from  the  truth.  Real  rights  (property  in  things  real,  or  real  property) 
are  rights  which  are  inheritable :  which  (where  they  are  transmissible  to 
representatives)  devolve  ab  intestato  to  heirs.  Personal  rights  (property 
in  things  personal,  or  personal  property)  are  rights  which  are  not  i?ihe- 
ritable :  which  (where  they  are  transmissible  to  representatives)  devolve  ab 
intestato  to  administrators  (or  next  of  kin).  The  difference,  therefore,  be- 
tween real  and  personal  rights,  mainly  consists  in  this.  According  to  the 
English  Law,  succession  ab  intestato  is  of  two  descriptions  :  namely,  suc- 
cession by  heirs  (strictly  and  technically  so  called),  and  succession  by 
administrators  (or  next  of  kin).  Rights  devolving  ab  in  testato  to  successors 
of  the  former  description,  are  real :  rights  devolving  ab  intestato  to  suc- 
cessors of  the  latter  description,  are  personal. — It  were  easy  to  demon- 
strate, that  the  division  of  rights  into  real  and  personal  (or  the  division  of 
property  into  real  and  personal)  does  not  quadrate  with  the  division  of 
things  into  things  immoveable  and  things  moveable  :  It  were  also  easy  to 
demonstrate,  that  it  does  not  quadrate  with  the  division  of  things  into 
things  which  are  subjects  of  tenure  and  things  which  are  not.  As  I  have 
remarked  already,  the  division  of  property  into  real  and  personal,  is  not 
susceptible  of  a  precise  generic  description.  He  who  would  know  pre- 
cisely the  meaning  of  the  division  in  question,  must  master  all  the  details 
which  each  of  its  compartments  embraces.  Or  (changing  the  expression) 
the  various  details  which  each  of  its  compartments  embraces,  are  not  con- 
nected by  a  common  character  or  property,  but  form  a  heap,  inevitably 
incondite,  of  heterogeneous  particulars. — This  needless  distinction  between 
real  and  personal  property,  which  is  nearly  the  largest  of  the  distinctions 
that  the  Law  of  England  contains,  is  one  prolific  source  of  the  unrivalled 
intricacy  of  the  system,  and  of  its  matchless  confusion  and  obscurity.  To 
the  absence  of  this  distinction  (a  cause  of  complexness,  disorder,  and  dark- 
ness, which  naught  but  the  extirpation  of  the  distinction  can  thoroughly 
cure),  the  greater  compactness  of  the  Roman  system,  with  its  greater 
symmetry  and  clearness,  are  mainly  imputable.  There  is  not,  indeed,  in 
the  Roman  jurisprudence,  the  brevity  and  harmony  of  parts,  with  the  con- 
sequent lucidity  and  certainty,  which  are  essential  to  a  system  of  law  that 
were  worthy  of  the  prostituted  name  :  a  system  of  law  that  were  truly  a 
guide  of  conduct,  and  not  a  snare  in  the  way  of  the  parties  bound  to  ob- 
serve its  provisions.  But,  this  notwithstanding,  the  Roman  Law  (mainly 
through  the  absence  of  the  distinction  between  real  and  personal  property) 
is  greatly  and  palpably  superior,  considered  as  a  system  or  whole,  to  the 
Law  of  England.  Turning  from  the  study  of  the  English,  to  the  study 
of  the  Roman  Law,  you  escape  from  the  empire  of  chaos  and  darkness, 
to  a  world  which  seems  by  comparison,  the  region  of  order  and  light. 

The  distinction  of  the  English  Lawyers,  between  real  and  iiersoual 
rights,  is  peculiar  to  the  systems  of  positive  law  which  are  mainly  bot- 
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tomed  in  feudal  institutions.  As  I  have  stated  already,  there  is  not  in  the 
lloman  Law  the  faintest  trace  of  it.  According  to  the  Roman  Law,  rights 
devolve  ab  intestato  agreeably  to  a  uniform  and  coherent  scheme.  It  is 
true  that  rights  are  distinguished  by  most  of  the  modern  Civilians,  into 
jura  realia  and  jura  personalia  :  and  that  this  distinction  of  rights  into 
jura  realia  and  jura  personalia,  obtains  in  every  system  of  particular  and 
positive  law,  which  is  an  offset  or  derivative  of  the  lioman.  But  the  dis- 
tinction of  the  modern  Civilians,  between  jura  realia  and  jura  persoualia9 
is  equivalent  to  the  distinction,  made  by  the  same  Civilians,  between  jura 
in  rem  and  jura  in  personam  *  and  it  is  also  equivalent  to  the  distinction, 
made  by  the  Roman  Lawyers,  between  dominia  (with  the  larger  meaning 
of  the  term)  and  oblir/ationes.  Meal  rights  (in  the  sense  of  the  English 
Lawyers)  comprise  rights  which  are  personal  as  well  as  rights  which  are 
real  (in  the  sense  of  the  modern  Civilians)  :  and  personal  rights  (in  the 
sense  of  the  former)  comprise  rights  which  are  real  as  well  as  rights  which 
are  perso)ial  (in  the  sense  of  the  latter).  The  difference  between  real  and 
personal  rights  (as  the  terms  are  understood  by  the  modern  Civilians)  is 
essential  or  necessary.  It  runs  through  the  English  Law,  just  as  it  per- 
vades the  Roman  :  although  it  is  obscured  in  the  English,  by  the  multi- 
tude of  wanton  distinctions  which  darken  and  deform  the  system.  But 
the  difference  between  real  and  personal  rights  (as  the  terms  are  under- 
stood by  the  English  Lawyers)  is  purely  accidental. 

And  since  this  difference  is  purely  accidental,  it  is  not  involved  by  gene- 
ral jurisprudence  :  for  general  jurisprudence,  or  the  philosophy  of  positive 
law,  is  concerned  with  principles  and  distinctions  which  are  essential  or 
necessaiy.  Accordingly,  I  shall  touch  upon  the  difference  in  a  merely  in- 
cidental manner,  and  merely  to  illustrate  principles  and  distinctions  which 
the  scope  of  general  jurisprudence  properly  embraces. 

Succession  to  the  subject  of  a  sjjecific,  or  other  2jart^cu^ar 
legacy,  is  succession  ret  singulte  :  and  it  therefore  belongs 
logically  to  one  or  another  of  the  three  foregoing  sub-de- 
partments. But  since  such  succession,  although  it  be  sin- 
gular, is  succession  ex  testewnento,  it  could  not  be  considered, 
under  any  of  those  sub-departments,  without  an  inconve- 
nient anticipation  of  the  doctrine  of  testaments.  Accord- 
ingly, succession  to  the  subject  of  a  specific,  or  other  par- 
ticular legacy,  will  be  considered  at  this  point  of  this  sub- 
department. — For  a  similar  reason,  the  entails  and  trust- 
substitutions  of  the  English  and  Roman  Law,  will  be  post- 
poned to  the  same  point.  According  to  the  Roman  law, 
the  person  who  takes  virtually  by  a  trust-substitution,  is 
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always,  in  effect,  successor  sinc/ularis :  but  the  subject  of  a 
trust-substitution  is  either  a  juris  universitas  or  a  res  sin- 
gula. According  to  the  same  system,  every  trust -substi- 
tution is  created  by  testamentary  disposition.  And,  ac- 
cording to  the  Law  of  England,  an  entail  is  created  by 
testament  or  will,  as  well  as  by  act  inter  vivos.  I  there- 
fore shall  find  it  expedient  to  postpone  substitutions  and 
entails,  until  I  shall  have  passed  in  review  the  nature  of  a 
juris  universitas,  and  of  succession,  universal  and  singular, 
ex  testamcnto. — In  libera  republican  and  under  the  earlier 
Emperors,  every  disposition  suspending  the  vesting  of  its 
subject,  and  almost  every  disposition  restraining  the  power 
of  alienation,  was  prohibited  by  the  Roman  Law  :  and  such 
dispositions  of  the  kind  as  it  afterwards  allowred,  were 
created  exclusively  by  testament  or  codicil,  and  in  the  cir- 
cuitous and  absurd  manner  of  a  fidei-commissum.  Conse- 
quently, as  succession  ex  testa?nento  will  lead  me  to  entails, 
so  will  entails  conduct  me  to  the  nature  of  trusts  :  that  is 
to  say,  to  the  nature  of  trusts  in  general,  as  well  as  to  the 
jidei-commissa  which  are  peculiar  to  the  Roman  Law,  and 
to  the  uses  and  trusts  (an  offset  of  those  jidei-commissa) 
which  are  peculiar  to  the  Law  of  England. 

Having  treated  of  universal  successors  succeeding  to  the 
dead  as  such,  I  shall  treat  of  universal  successors  succeed- 
ing to  the  living,  or  succeeding  to  the  dead,  but  not  to  the 
dead  as  such.  And  treating  of  universal  successors  of 
those  generic  characters,  I  shall  consider  particularly  the 
succession  per  universitatem  which  obtains  in  cases  of  in- 
solvency and  of  the  consequent  cessio  bonorum. 

Note. — In  this  sub-departnient  of  the  Law  of  Things,  I  shall  consider 
universal  succession  as  it  obtains  generally .  In  other  words,  I  shall 
consider  universal  succession  abstracted  from  persons,  in  so  far  as  persons 
are  invested  with  statics  or  conditions. 

In  some  cases  of  universal  succession,  the  succession  is  the  consequence 
of  certain  status  or  conditions,  or  supposes  the  pre-existence  of  certain 
status  or  conditions  :  and  in  other  cases  of  universal  succession,  certain 
parties  are  invested  with  conditions,  in  consequence  of  the  succession 
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itself.  As  examples  of  universal  succession,  the  effect  or  cause  of  con- 
ditions, I  adduce  the  following  cases  from  the  Roman  and  English  Law  - 
namely,  universal  succession,  ab  intestato  or  ex  testamento,  to  the  rights 
and  obligations  of  a  freedman  :  universal  succession,  by  the  adopting 
father,  to  the  rights  and  obligations  of  an  adrogated  son  :  universal  suc- 
cession, by  the  general  assignees  or  trustees,  to  the  rights  and  obligations 
of  an  insolvent  trader.  For  through  a  distinction  built  on  an  essential 
difference,  but  carried  to  needless  length  and  breeding  needless  com- 
plcxness,  the  law  of  England,  and  of  other  modern  nations,  severs  the 
insolvency  of  traders  from  other  insolvency,  and  makes  it  the  subject  of  a 
peculiar  system  of  rules. 

Now  where  universal  succession  is  the  effect  or  cause  of  conditions, 
it  ought  to  be  excluded  from  the  Law  of  Things,  and  treated  with  the 
conditions  from  which  it  emanates,  or  of  which  it  is  the  fountain  or  spring. 

But  in  spite  of  that  exclusion,  the  consideration  of  the  universal  suc- 
cession which  is  matter  for  the  Law  of  Things,  involves  large  anticipa- 
tions from  the  Law  of  Persons.  For  example  :  Succession  ab  intestato 
cannot  be  explained  completely,  without  an  explanation  of  consanguinity, 
or  of  cognation  (sensu  latiore)  :  whilst  consanguinity  cannot  be  explained 
completely,  without  a  large  anticipation  from  the  law  of  marriage,  or  a 
long  reference  forward  to  the  status  of  husband  and  wife.  Wearing  the 
peculiar  form  which  it  takes  in  the  Roman  Law,  succession  ab  intestato 
cannot  be  explained  completely,  without  an  explanation  of  cognation 
(sensu  latiore),  of  the  relation  styled  agnation,  and  also  of  that  cogna- 
tion which  is  contradistinguished  to  agnation,  and  which  therefore  differs 
from  cognation  (in  the  larger  meaning  of  the  term).  But  since  the  rela- 
tion styled  agnation  results  from  the  patria  potestas,  the  consideration 
of  the  Roman  succession  ab  intestato,  involves  a  double  reference  to 
the  Law^  of  Persons  :  namely,  a  reference  to  the  status  or  conditions  of 
pater  et  films  familias,  as  well  as  to  the  status  or  conditions  of  husband 
and  wife. 

As  I  shall  show  in  my  lectures,  that  portion  of  the  Law  of  Things 
which  is  concerned  with  universal  succession,  is  more  implicated  than  any 
other  with  the  Law  of  Persons  or  Status.  If,  indeed,  it  were  closely 
analyzed,  the  whole  of  that  portion  of  the  Law  of  Things,  might  be 
found  to  consist  of  matter  belonging  logically  to  the  Law  of  Persons,  but 
interpolated  in  the  Law  of  Things,  for  the  sake  of  commodious  exposition. 

As  I  treat  of  universal  succession  to  intestates,  testators  and  insolvents, 
another  implication  of  the  parts  of  my  subject,  will  compel  me  to  draw 
upon  the  second  of  those  two  capital  departments  under  which  I  arrange 
or  distribute  the  matter  of  the  Law  of  Things.  For  rights  and  obliga- 
tions arising  from  delicts,  devolve  or  pass,  in  company  with  others,  to  the 
universal  successors,  or  general  representatives,  of  intestates,  testators  and 
insolvents. 


XCV111 


OUTLINE   OF  THE 


Sanctioning  Hights,  with  sanclio?iing  Duties  (relative  and 
absolute ):  Delicts  or  Injuries  fwhicli  are  causes  or  antece- 
dents of  sanctioning  rights  and  duties)  included. 

This  is  the  second  of  the  capital  departments  under 
which  I  arrange  or  distribute  the  matter  of  the  Law  of 
Things. 

Before  I  proceed  to  the  sub- departments  under  which 
I  distribute  the  subjects  of  this  second  capital  department, 
I  shall  distinguish  delicts  into  civil  injuries  and  crimes  :  or 
(what  is  the  same  process  stated  in  different  expressions) 
I  shall  distinguish  the  rights  and  duties  which  are  effects 
of  civil  delicts,  from  the  duties,  and  other  consequences, 
which  are  effects  of  criminal* 

Having  expounded  the  nature  of  the  distinction  between 
civil  and  criminal  delicts,  I  shall  distribute  the  subjects 
of  this  second  capital  department  under  two  sub-depart- 
ments.— 1.  Rights  and  duties  arising  from  civil  injuries. 
2.  Duties,  and  other  consequences,  arising  from  crimes. 

Rights  and  duties  arising  from  civil  injuries. 

The  matter  of  this  sub-department  will  be  treated  in  the 
following  order. 

I.  Civil  injuries  will  be  classed  and  described  with  refer- 
ence to  the  rights  and  duties  whereof  they  are  respectively 
infringements. 

II.  Rights  arising  from  civil  delicts  are  generally  rights 
in  personam  :  that  is  to  say,  rights  availing  against  persons 
certain,  or  rights  answering  to  duties  incumbent  on  deter- 
minate persons. 

The  rights  arising  from  civil  delicts,  including  the  rela- 
tive duties  answering  to  those  rights,  I  distribute  under  two 
departments  :  each  of  which  two  departments  immediately 
severs  into  various  sub-departments. 

The  division  of  those  rights  into  those  two  departments, 
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rests  upon  a  principle  of  division  which  may  be  stated 
thus  :  namely,  the  difference  between  the  natures  of  the 
rights  and  duties  whereof  civil  delicts  are  respectively  in- 
fringements. Accordingly,  rights  arising  from  civil  delicts 
which  are  infringements  of  rights  in  rem,  are  the  subjects 
of  the  first  department.  Rights  arising  from  civil  delicts 
which  are  infringements  of  rights  in  personam,  are  the  sub- 
jects of  the  second  department. 

The  various  sub-departments  into  which  those  two  de- 
partments immediately  sever,  rest  upon  a  principle  of  divi- 
sion which  may  be  stated  thus  :  namely,  the  respective  dif- 
ferences between  the  immediate  purposes  which  the  rights 
and  duties  arising  from  civil  delicts  are  respectively  calcu- 
lated to  accomplish. 

Note, — In  the  language  of  the  Roman  Law,  the  term  delict,  as  applied 
to  civil  injuries,  is  commonly  limited  to  civil  injuries  which  are  infringe- 
ments of  rights  in  rem.  Violations  of  rights  in  personam,  or  breaches  of 
contracts  and  quasi-contracts,  are  not  commonly  styled  delicts  or  injuries, 
and  are  not  commonly  considered  in  a  peculiar  or  appropriate  department. 
In  the  Institutes  of  Gaius,  as  well  as  in  those  of  Justinian,  they  are  con- 
sidered with  contracts  and  quasi-contracts,  or  with  the  primary  rights  in 
personam  of  which  they  are  infringements. 

In  the  language  of  the  English  Law  (here  manifestly  borrowing  the 
language  of  the  Roman),  the  term  delict  (in  so  far  as  the  term  is  employed 
by  English  Lawyers)  is  also  limited  to  civil  injuries  which  are  infringe- 
ments of  rights  in  rem.  Remedies  by  action  are  not  unfrequently  dis- 
tinguished into  actions  ex  delicto  and  actions  ex  contractu.  The  former 
are  remedial  of  injuries  which  are  infringements  of  rights  in  rem  :  the 
latter  are  remedial  of  breaches  of  contracts,  and  of  breaches  of  quasi- 
contracts.  Such,  at  least,  is  the  nature  of  the  distinction  as  conceived 
and  stated  generally.  The  various  classes  of  actions  having  been  much 
confounded,  the  foregoing  general  statement  of  the  nature  or  rationale 
of  the  distinction,  must  be  taken  with  numerous  qualifications.  Eor 
example  :  In  case,  strictly  so  called,  the  general  issue  is  not  guilty,  and 
the  ground  of  the  action  is  properly  a  tort :  that  is  to  say,  the  ground 
of  the  action  is  properly  a  delict  (in  the  narrower  signification  of  the  term 
to  which  I  have  now  adverted).  But,  this  notwithstanding,  the  action  is 
frequently  brought  on  breaches  of  contracts,  and  on  breaches  of  quasi- 
contracts. — The  department  of  the  English  Law  which  relates  to  rights 
of  action,  is  signally  impressed  with   the   disgraceful   character  of  the 
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system  :  namely,  a  want  of  broad  and  precise  principles  ;  and  of  large, 
clear,  and  conspicuous  distinctions. 

In  the  language  of  the  Roman  Law,  the  term  delict  has  another  and  a 
larger  meaning  :  being  co-extensive  with  the  term  injury >  and  signifying 
any  violation  of  any  right  or  duty.  This  is  the  meaning  with  which  I 
employ  the  term,  unless  I  employ  it  expressly  with  its  narrower  significa- 
tion. 

Agreeably  to  the  principles  of  division  which  I  have 
stated  or  suggested  above,  the  rights  arising  from  civil 
delicts,  including  the  relative  duties  answering  to  those 
rights,  will  be  distributed  under  the  two  departments,  and 
the  various  sub-departments,  which  are  sketched  or  indi- 
cated below. 

1.  Rights  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  in  rem,  are  the  subjects  of  the  first  depart- 
ment :  which  first  department  immediately  severs  into  the 
four  following  sub-departments. 

If  the  user  of  a  right  in  rem  be  prevented  or  hindered 
presently,  and  the  preventive  cause  or  hindrance  can  be 
removed  or  abated,  the  party  injured  by  the  prevention 
or  hindrance,  may  be  restored  to  the  ability  of  exercising 
the  right  freely.  Rights  to  such  restoration  are  of  two 
kinds.  Some,  and  most,  are  rights  of  action  :  but  others 
are  exercised  extrajudicially,  and  are  matter  for  justifica- 
tion. A  right  of  action  to  obtain  possession  of  a  house,  or 
to  procure  the  abatement  of  a  nuisance  which  hinders  the 
user  of  the  house,  is  a  right  of  the  former  kind.  A  right 
of  recapturing  without  resorting  to  action,  is  a  right  of  the 
latter  kind. — Rights  to  such  restoration,  which  might  be 
styled  significantly  and  shortly,  "  rights  of  vindication  "  are 
the  subjects  of  the  first  sub-department. 

If  a  violated  right  in  rem  be  virtually  annihilated  by 
the  injury,  the  only  remedy  of  which  the  case  will  admit, 
is  satisfaction  to  the  injured  party.  Where  a  prevention 
or  hindrance  opposed  to  the  user  of  a  right,  has  been  with- 
drawn, or  has  otherwise  ceased,  satisfaction  to  the  injured 
party  for  the  past  prevention  or  hindrance,  is  the  apt  or 
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appropriate  remedy.  And,  generally,  the  apt  or  appropri- 
ate remedy  for  a  past  delict,  is  satisfaction  or  compensa- 
tion to  the  injured  party,  for  the  damage  or  inconvenience 
which  the  party  has  suffered  through  or  in  consequence  of 
the  offence. — Rights  to  satisfaction ,  pecuniary  or  other,  are 
the  subjects  of  the  second  sub-department. 

If  the  user  of  a  right  in  rem  be  prevented  or  hindered 
presently,  the  party  injured  by  the  prevention  or  hindrance, 
has  commonly  a  right  to  satisfaction  for  damage  or  incon- 
venience, as  well  as  a  right  of  restoration  to  the  ability  of 
free  exercise. — Rights  of  vindication  combined  with  rights 
to  satisfaction,  are  the  subjects  of  the  third  sub-depart- 
ment. 

Where  an  offence  is  merely  incipient  or  impending,  the 
offence  may  be  stayed  or  prevented.  For  example:  Forcible 
dispossession  is  prevented,  and  waste  is  prevented  or  stayed, 
by  an  interdict  or  injunction  :  or  if  I  be  threatened  with 
an  instant  assault,  I  may  prevent  the  approaching  injury, 
by  repelling  the  assailant. — Rights  of  preventing  or  stay- 
ing, judicially  or  extra -judicially,  impending  or  incipient  of- 
fences against  rights  in  rem,  are  the  subjects  of  the  fourth 
sub-department. 

2.  Rights  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  in  perso?iam,  are  the  subjects  of  the  second 
department  :  which  second  department  immediately  severs 
into  the  three  following  sub-departments. — First  :  Rights 
of  compelling,  judicially  or  extra-judicially,  the  specifi rc per- 
formance of  such  obligations  as  arise  from  contracts  and 
quasi-contracts  :  e.  g.  A  right  of  compelling  performance  by 
action  or  suit :  A  right  to  an  interdict  or  injunction,  for  the 
purpose  of  preventing  the  obligor  or  debtor  from  evading 
the  fulfilment  of  the  obligation  :  A  right  of  retainer  or  de- 
tention, by  the  creditor  or  obligee,  of  a  thing  or  person 
which  belongs  to  the  obligor  or  debtor,  but  on  which  the 
obligee  or  creditor  has  expended  money  or  labour. — Se- 
condly :  Rights  of  obtaining  satisfaction,  in  lieu  of  specific 


Cll 


OUTLINE    OF  THE 


performance,  where  obligees  or  creditors  are  content  with 
compensation,  or  where  specific  performance  is  not  possible, 
or  where  specific  performance  would  not  be  advantageous 
to  creditors,  or  would  be  followed  by  preponderant  inconve- 
nience to  obligors  or  debtors. — Thirdly  :  Rights  of  obtain- 
ing specific  performance  in  part,  with  satisfaction  or  com- 
pensation for  the  residue. 

Note. — I  here  shall  analyze  the  principles  whereon  specific  performance 
is  rationally  compelled.  The  caprices  of  the  English  Law  with  regard  to 
specific  performance,  and  with  regard  to  the  connected  matter  of  recovery 
in  specie,  I  shall  try  to  explain  historically. 

Travelling  through  the  rights  which  arise  from  civil  inju- 
ries, I  shall  note  the  respective  applicability  of  those  various 
remedies  to  the  various  cases  of  injury  previously  classed 
and  described. 

III.  Having  classed  and  described  civil  injuries,  and 
treated  of  the  rights  and  duties  which  civil  injuries  en- 
gender, I  shall  consider  the  modes  wherein  those  rights  are 
exercised,  and  wherein  those  duties  are  enforced.  In  other 
words,  I  shall  consider  civil  p?~ocedure. 

Now  the  pursuit  of  rights  of  actio??,,  with  the  conduct  of 
the  incidental  defences,  are  the  principal  matter  of  that 
department  of  jurisprudence.  The  consideration  of  which 
matter,  will  involve  a  consideration  of  the  following  princi- 
pal, and  of  many  subordinate  topics  : 

The  functions  of  judges  and  other  ministers  of  justice. 

The  rationale  of  the  process  styled  pleading,  with  the 
connected  rationale  of  judicial  evidence. 

Judicial  decisions,  with  their  necessary  or  more  usual 
concomitants  :  namely,  The  interpretation  or  construction  of 
statute  law,  or  law  established  in  the  properly  legislative 
mode  :  The  peculiar  process  of  induction  (not  unfrequently 
confounded  with  the  interpretation  of  statute  law)  through 
which  a  rule  made  by  judicial  legislation,  is  gathered  from 
the  decision  or  decisions  whereby  it  was  established  :  The 
application  of  the  law,  be  it  statute  law  or  a  rule  made  ju- 
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dicially,  to  the  fact,  case,  or  species  obvenicns,  which  awaits 
the  solution  of  the  tribunal. 

The  judgments,  decrees,  or  judicial  commands,  which  are 
consequent  on  jvidicial  decisions.  Appeals.  Execution  of 
judgments. 

Judgments  considered  as  modes  of  acquisition  :  that  is  to 
say,  not  merely  as  instruments  by  which  rights  of  action  are 
enforced,  but  as  causes  of  ulterior  rights  :  e.  g.  as  causes 
of  liens,  or  tacit  mortgages,  given  to  plaintiffs  on  lands  or 
moveables  of  defendants. 

Such  judgments  or  decrees  as  virtually  are  mere  solem- 
nities adjected  to  conveyances  or  contracts.  The  explana- 
tion of  which  solemnities,  will  involve  an  explanation  of 
the  distinction  between  voluntary  and  contentious  jurisdic- 
tion. 

Note. — A  right  wliicli  arises  from  a  judgment,  is  often  distinct  from 
the  right  of  action  which  is  pursued  to  judgment  and  execution.  Arising 
directly  from  the  judgment,  it  arises  not  from  the  i?iju?y  which  is  the 
cause  of  the  right  of  action,  as  from  a  mode  of  acquisition.  Consequently, 
rights  of  the  kind  ought  in  strictness  to  be  classed  with  rights  which 
T  style  primary :  that  is  to  say,  with  rights  which  do  not  arise  from 
delicts  or  offences.  But  the  classing  them  with  primary  rights,  were  followed 
by  this  inconvenience  :  that  the  writer  were  unable  to  explain  them  in  a 
satisfactory  manner,  unless  he  anticipated  the  doctrine  of  injuries,  of  rights 
arising  from  injuries,  and  of  civil  procedure. 

As  certain  rights  arising  from  judgment  should  in  strictness  be  placed 
under  a  foregoing  head,  so  should  <c  the  functions  of  judges  and  other 
ministers  of  justice  "  be  placed  under  a  following  :  namely,  the  Law  of 
Persons.  But  if  this  matter,  which  logically  belongs  to  that  following 
head,  were  not  anticipated  under  the  present,  the  exposition  of  civil  pro- 
cedure would  be  incomplete. 

Whoever  reads  and  reflects  on  the  arrangement  of  a  corpus  juris,  must 
perceive  that  it  cannot  be  constructed  with  logical  rigour.  The  members 
or  parts  of  the  arrangement  being  extremely  numerous,  and  their  common 
matter  being  an  organic  whole,  they  can  hardly  be  opposed  completely. 
In  other  words,  the  arrangement  of  a  co?pus  juris  can  hardly  be  so  con- 
structed, that  none  of  its  members  shall  contain  matter  which  logically 
belongs  to  another.  If  the  principles  of  the  various  divisions  were 
conceived  and  expressed  clearly,  if  the  departments  resulting  from  the 
divisions  were  distinguished  broadly,   and  if  the   necessary  departures 
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from  the  principles  were  marked  conspicuously,  the  arrangement  would 
make  the  approach  to  logical  completeness  and  correctness,  which  is  all 
that  its  stubborn  and  reluctant  matter  will  permit  us  to  accomplish. 

Duties,  and  other  consequences,  arising  from 

crimes. 

This  is  the  second  sub-department  of  the  second  of  the 
capital  departments  under  which  I  arrange  or  distribute  the 
matter  of  the  Law  of  Things. 

The  matter  of  this  sub-department  will  be  treated  in  the 
following  order. 

I.  Duties  are  relative  or  absolute.  A  relative  duty  is  im- 
plied by  a  right  to  which  that  duty  answers.  An  absolute 
duty  does  not  answer,  or  is  not  implied  by,  an  answering 
right. 

As  an  example  of  an  absolute  duty,  I  may  mention  a  duty 
to  forbear  from  cruelty  to  any  of  the  lower  animals.  For 
a  necessary  element  of  a  right  (implying  or  answering  the 
duty)  is  wanting.  There  is  no  person,  individual  or  complex, 
towards  or  in  respect  of  whom  the  duty  is  to  be  observed. 

I  have  adduced  the  foregoing  example  of  an  absolute 
duty,  on  account  of  its  extreme  simplicity,  and  of  the 
brevity  with  which  it  may  be  suggested.  But,  as  I  shall 
show  in  my  preliminary  lectures,  absolute  duties  are  very 
numerous,  and  many  of  them  are  very  important.  As  I 
shall  also  show  in  my  preliminary  lectures,  there  are  three 
cases  wherein  a  duty  is  absolute,  or  wherein  it  answereth 
not  to  an  answering  right  :  wherein  it  answers  to  nothing 
which  we  could  call  a  right,  unless  we  gave  to  the  term  so 
large  and  vague  a  meaning,  that  the  term  would  denote, 
in  effect,  just  nothing  at  all.  The  three  cases  may  be 
stated  briefly,  in  the  following  manner. — The  duty  is  abso- 
lute, in  case  there  be  no  person,  individual  or  complex, 
towards  or  in  respect  of  whom  the  duty  is  to  be  observed. 
The  duty  is  absolute,  in  case  the  persons,  towards  or  in 
respect  of  whom  the  duty  is  to  be  observed,  be  uncertain 
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or  indeterminate.  The  duty  is  absolute,  in  case  the  only 
person,  towards  or  in  respect  of  whom  the  duty  is  to  be 
observed,  be  the  monarch*  or  sovereign  number,  ruling  the 
given  community. 

Now  absolute  duties,  like  relative  duties,  are  primary 
or  sanctioning  :  that  is  to  say,  not  arising  from  injuries, 
or  arising  from  injuries.  Again  :  Primary  rights,  with 
the  primary  relative  duties  which  respectively  answer  to 
those  rights,  are  the  only  subjects  of  the  capital  department 
to  which  I  have  given  the  title  of  "  pi*imary  rights  and 
duties."  But  primary  absolute  duties  ought  to  be  placed 
somewhere.  And  though  the  present  sub-department  be 
a  member  of  the  capital  department  to  which  I  have  given 
the  title  of  "sanctioning  rights  and  duties/'  primary  abso- 
lute duties  may  be  placed  conimodiously  here.  For  in- 
fringements of  duties  primary  and  absolute,  belong  to  the 
class  of  delicts  which  are  styled  crimes. 

Accordingly,  I  shall  here  interpolate  a  description  of  the 
primary  absolute  duties  which  are  not  appropriate  subjects 
for  the  Law  of  Persons. — As  I  have  already  remarked,  such 
interpolations  of  foreign  matter  cannot  be  avoided  always. 

II.  Having  interpolated  a  brief  description  of  primary 
absolute  duties,  I  shall  class  and  describe  crimes  (be  they 
breaches  of  primary  absolute,  or  of  primary  relative  duties), 
with  reference  to  the  rights  and  duties  whereof  they  are 
respectively  infringements. 

III.  Having  classed  and  described  crimes,  I  shall  briefly 
touch  upon  the  duties  (all  such  duties  being  absolute) 
which  arise  from  crimes.  I  shall  also  notice  briefly  those 
consequences  of  crimes  which  are  styled,  strictly  and  pro- 
perly, punishments. 

IV.  I  shall  advert  to  criminal  procedure,  with  what  may 
be  called,  by  a  strict  application  of  the  name,  police.  In 
other  words,  I  shall  advert  to  the  modes  wherein  crimes 
are  pursued  to  punishment,  with  the  precautions  which  may 
be  taken  to  prevent  them. 

vol.  i.  i 
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LAW  OF  PERSONS. 

Having  made  an  attempt,  at  a  previous  point  of  my 
Course,  to  determine  the  notion  of  status  or  condition,  I 
shall  enter  the  department  of  law  which  is  styled  the  Law 
of  Persons,  with  an  attempt  to  distribute  status  or  condi- 
tions under  certain  principal  and  subordinate  classes. 

Accordingly,  I  shall  divide  conditions  into  private  and 
political. — I  shall  divide  private  conditions  into  domestic  (or 
ceconomical)  and  professional. — Certain  conditions  nearly  re- 
lated to  the  domestic,  I  shall  place  with  the  latter  :  styling 
the  former,  by  reason  of  the  analogy  through  which  they 
are  so  related,  quasi-domestic  conditions. — Certain  condi- 
tions which  will  not  bend  to  my  arrangement,  I  shall  place 
on  a  line  with  private  and  political  conditions,  and  shall 
style  anomalous  or  miscella?ieous. 

My  arrangement,  therefore,  of  status  or  conditions,  will 
stand  thus  : 

I  shall  distribute  conditions  under  three  principal  classes  : 
1.  Private  conditions  :  2.  Political  conditions  :  3.  Anomalous 
or  miscellaneous  conditions.  And  I  shall  distribute  private 
conditions  under  two  subordinate  classes:  1.  Domestic  (or 
ceconomical}  and  quasi-domestic  conditions  :  2.  Professional 
conditions. 

Note. — According  to  the  jurists  of  ancient  Home,  and  to  the  jurists 
of  the  modern  nations  whose  law  is  fashioned  on  the  Roman,  the  capital 
or  leading  division  of  the  entire  corpus  Juris,  is  the  division  of  Jus  into 
publicum  and  privatum.  In  other  words,  positive  law  (considered  with 
reference  to  its  different  purposes  and  subjects)  is  divided  by  those  jurists, 
at  the  outset  of  the  division,  into  public  and  private. 

Now  the  name  public  law  has  two  principal  significations  :  one  of  which 
significations  is  large  and  vague  ;  the  other,  strict  and  definite. 

Taken  with  its  large  and  vague  signification,  the  name  will  apply  in- 
differently (as  I  shall  show  in  my  lectures)  to  law  of  every  department. 
The  various  writers,  therefore,  who  take  it  with  that  signification,  deter- 
mine the  province  of  public  law  in  various  and  inconsistent  ways.  Ac- 
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cording  to  some,  the  province  of  public  law  comprises  political  conditions, 
together  with  civil  procedure,  and  the  law  which  is  styled  criminal  :  that 
is  to  say,  the  department  of  law  which  is  concerned  with  crimes  ;  with  the 
duties  arising  from  crimes  ;  with  the  punishments  annexed  to  crimes  ;  and 
with  criminal  procedure  and  preventive  police.  According  to  others,  the 
province  of  public  law  embraces  criminal  law,  but  excludes  civil  proce- 
dure. According  to  others,  its  province  rejects  both.  Whilst  others 
(confounding  positive  law  and  positive  morality)  extend  its  province  to 
the  so  called  law  of  nations,  as  well  as  to  civil  procedure  and  to  the 
law  which  is  styled  criminal. — But  in  one  thing,  all  of  them  agree.  All 
of  them  distribute  the  entire  corpus  juris  under  two  principal  and  con- 
tradistinguished departments  :  namely,  jus  publicum  and  jus  p?'ivatum. 
And,  consequently,  all  of  them  contradistinguish  their  so  called  public 
law  to  the  two  principal  and  opposed  departments  of  their  so  called  pri- 
vate law  :  namely,  The  Law  of  Persons  and  The  Law  of  Things. — Now, 
as  I  shall  show  in  my  lectures,  this  notable  division  and  arrangement  of 
the  co?pus  juris,  is  erroneous  and  pregnant  with  error  :  springing  from  a 
perplexed  apprehension  of  the  ends  or  purposes  of  law,  and  tending  to 
generate  a  like  apprehension  in  the  helpless  and  bewildered  student.  As 
I  shall  show  also,  every  department  of  law,  viewed  from  a  certain  aspect, 
may  be  styled  private  :  whilst  every  department  of  law,  viewed  from  ano- 
ther aspect,  may  be  styled  public.  As  I  shall  show  further,  public  lata  and 
private  law  are  names  which  should  be  banished  the  science  :  for  since 
each  will  apply  indifferently  to  every  department  of  law,  neither  can  be 
used  conveniently  to  the  purpose  of  signifying  any.  As  I  shall  show 
moreover,  the  entire  corpus  juris  ought  to  be  divided,  at  the  outset,  into 
Law  of  Things  and  Law  of  Persons  :  whilst  the  only  portion  of  law  that 
can  be  styled  public  law  with  a  certain  or  determinate  meaning,  ought 
not  to  be  contradistinguished  to  the  Law  of  Things  and  Persons,  but 
ought  to  be  inserted  in  the  Law  of  Persons,  as  one  of  its  limbs  or  mem- 
bers. 

Taken  with  its  strict  and  definite  signification,  the  name  public  law  is 
confined  to  that  portion  of  law  which  is  concerned  with  political  condi- 
tions. Accordingly,  I  take  the  name  with  that  its  determinate  meaning, 
and  I  deem  that  portion  of  law,  a  member  of  the  Law  of  Persons.  But, 
to  obviate  a  cause  of  misconception,  I  style  that  portion  of  law,  The  Law 
of  Political  Status,  or  The  Law  of  Political  Conditions  :  suppressing  the 
ambiguous  names  of  public  and  private  law,  along  with  that  groundless 
division  of  the  co?pus  juris  which  those  opposed  names  are  commonly 
employed  to  signify.  For,  as  I  have  intimated  above,  the  Law  of  Poli- 
tical Status ,  like  every  other  portion  of  the  entire  corpus  juris,  might  be 
styled  with  perfect  propriety,  public  or  private  :  public,  when  viewed  from 
a  certain  aspect ;  private,  when  viewed  from  another. 

In  rejecting  the  division  of  law  into  public  and  private,  in  rejecting  the 
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names  by  which  the  division  is  signified,  and  in  classing  political  condi- 
tions witli  conditions  of  other  natures,  I  am  justified  by  the  great  au- 
thority of  our  own  admirable  Hale,  as  well  as  by  the  cogent  reasons 
whereon  I  shall  insist  in  my  lectures.  In  his  Analysis  of  the  Law  of 
England  (or  rather  of  the  Law  of  England,  excepting*  the  criminal  part 
of  it),  he  classes  political  conditions  (or  "political  relations")  with  the 
private  conditions  (or  "  relations")  which  he  styles  ceconomical.  Nor 
can  I  discover  in  any  nook  of  his  treatise,  the  slightest  trace  of  the 
perplexed  apprehension  which  is  the  source  of  the  division  of  law  into 
public  and  private.  Even  in  adverting  to  criminal  delicts,  where  it  was 
most  likely  that  he  would  fall  into  the  error,  he  avoids  it.  Unlike  his 
imitator  Blackstone,  who  calls  them  public  wrongs,  he  styles  them  criminal 
wrongs,  or  waiter  for  Pleas  of  the  Crown  :  hitting  precisely  by  the  last 
expression,  the  basis  of  the  division  of  wrongs  into  civil  injuries  and 
crimes. — We  scarcely  can  estimate  completely  the  originality  and  depth 
of  his  Analysis,  unless  we  compare  it  closely  with  the  Institutes  of  Gains 
or  Justinian,  and  unless  we  look  vigilantly  for  the  instructive  but  brief 
hints  which  abound  in  every  part  of  it.  The  only  gross  mistakes  that  I 
have  found  in  his  masterly  outline,  are  his  glaring  and  strange  mistrans- 
lation of  "Jus  per&onarum  et  rerum"  and  his  placing  under  the  department 
assigned  to  the  status  of  persons,  certain  rights  of  persons  which  he  styles 
their  absolute  rights.  Seeing  that  all  rights  are  rights  of  persons,  and 
seeing  that  things  are  merely  subjects  of  rights,  it  is  clear  that  the  genuine 
meaning  of  "jus  personam m  et  rerum"  is  not  very  happily  rendered  by 
C£  right*  of  persons  and  things."  And  as  to  absolute  (commonly  denomi- 
nated natural  or  innate)  rights,  they  are  not  matter  for  the  Law  of  Status, 
but  belong  preeminently  and  conspicuously  to  the  contradistinguished 
department.  But,  in  justice  to  this  great  and  excellent  person,  I  must 
add  that  the  former  mistake  is  verbal  rather  than  substantial.  Unlike 
the  imitator  Blackstone,  with  his  '*  rights  of  persons  and  things,"  Hale 
seizes,  for  the  most  part,  the  genuine  meaning  of  the  distinction,  though 
he  thickens  the  obsc  urity  of  the  obscure  phrases  by  which  the  modern  Ci- 
vilians usually  express  it. — In  rejecting  the  division  of  law  into  public  and 
private,  and  in  classing  political  with  other  conditions,  Hale,  I  believe,  is 
original,  and  nearly  singular.  In  an  encyclopaedia  by  Falck,  a  professor 
of  law  at  Kiel,  it  is  said  that  the  authors  of  the  Danish  Code,  with  those 
of  the  Danish  writers  who  treat  law  systematically,  observe,  in  this  respect, 
the  arrangement  observed  by  Hale.  But  in  all  the  treatises  by  Conti- 
nental Jurists  which  have  fallen  under  my  inspection,  law  is  divided  into 
public  and  private,  though  the  province  of  public  lawr  is  variously  deter- 
mined and  describes  L 

It  is  true  that  Sir  William  Blackstone  also  rejects  that  division,  and 
also  considers  the  law  which  is  concerned  with  political  conditions,  a 
member  of  the  Law  of  Persons.     But  the  method  observed  by  Blackstone 
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ia  his  far  too  celebrated  Commentaries,  is  a  slavish  and  blundering  copy 
of  the  very  imperfect  method  which  Hale  delineates  roughly  in  his  short 
and  unfinished  Analysis.  From  the  outset  to  the  end  of  his  Commen- 
taries, he  blindly  adopts  the  mistakes  of  his  rude  and  compendious  model : 
missing  invariably,  with  a  nice  and  surprising  infelicity,  the  pregnant  but 
obscure  suggestions  which  it  proffered  to  his  attention,  and  which  would 
have  guided  a  discerning  and  inventive  writer  to  an  arrangement  com- 
paratively just.  Neither  in  the  general  conception,  nor  in  the  detail  of 
his  book,  is  there  a  single  particle  of  original  and  discriminating  thought. 
He  had  read  somewhat  (though  far  less  than  is  commonly  believed)  :  but 
he  had  swallowed  the  matter  of  his  reading,  without  choice  and  without 
rumination.  He  owed  the  popularity  of  his  book  to  a  paltry  but  effectual 
artifice  ;  and  to  a  poor,  superficial  merit.  He  truckled  to  the  sinister 
interests,  and  to  the  mischievous  prejudices  of  power;  and  he  flattered 
the  overweening  conceit  of  their  national  or  peculiar  institutions,  which 
then  was  devoutly  entertained  by  the  body  of  the  English  people,  though 
now  it  is  happily  vanishing  before  the  advancement  of  reason.  And  to 
this  paltry  but  effectual  artifice  he  added  the  allurement  of  a  style  which 
is  fitted  to  tickle  the  ear,  though  it  never  or  rarely  satisfies  a  severe 
and  masculine  taste.  For  that  rhetorical  and  prattling  manner  of  his, 
is  not  the  manner  which  suited  the  matter  in  hand.  It  is  not  the 
manner  of  those  classical  Roman  jurists  who  are  always  models  of  expres- 
sion, though  their  meaning  be  never  so  faulty.  It  differs  from  their  unaf- 
fected, yet  apt  and  nervous  style,  as  the  tawdry  and  flimsy  dress  of  a  mil- 
liner's doll,  from  the  graceful  and  imposing  nakedness  of  a  Grecian  statue. 

Having  distributed  status  or  conditions  under  the  prin- 
cipal and  subordinate  classes  mentioned  above,  I  shall  con- 
sider them  particularly  in  the  following  order  and  manner. 

I.  I  shall  review  domestic  and  quasi-domestic  conditions  : 
describing  the  rights  and  duties,  capacities  and  incapaci- 
ties, of  which  they  are  constituted  or  composed  ;  and  also 
describing  the  events  by  which  persons  are  invested  with 
them,  or  are  divested  of  them. — Of  these  conditions,  the 
following  are  the  principal  :  namely,  The  conditions  of 
Husband  and  Wife  :  of  Parent  and  child  :  of  Master  and 
Slave  :  of  Master  and  Servant  :  of  Persons  who  by  reason 
of  their  age,  or  by  reason  of  their  sex,  or  by  reason  of  in- 
firmity arising  from  disease,  require,  or  are  thought  to  re- 
quire, an  extraordinary  measure  of  protection  and  restraint. 

Having  reviewed  domestic  and  quasi- domestic  condi- 
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tions,  in  the  manner  which  I  have  now  suggested,  I  shall  re- 
view professional  conditions  (the  other  leading  class  of  pri- 
vate conditions),  in  a  similar  manner. 

II.  Having  reviewed  private  conditions,  in  the  manner 
suggested  above,  I  shall  review,  in  a  similar  manner,  poli- 
tical conditions  :  that  is  to  say,  the  status  or  conditions  of 
subordinate  political  superiors. — Of  the  classes  of  persons 
bearing  political  conditions,  the  following  are  the  most  re- 
markable. 1.  Judges  and  other  ministers  of  justice.  2. 
Persons  whose  principal  and  appropriate  duty  is  the  de- 
fence of  the  community  against  foreign  enemies.  3.  Per- 
sons invested  with  rights  to  collect  and  distribute  the  re- 
venue of  the  state.  4.  Persons  commissioned  by  the  state 
to  instruct  its  subjects  in  religion,  science,  or  arc.  5.  Per- 
sons commissioned  by  the  state  to  minister  to  the  relief  of 
calamity  :  e.  g.  overseers  of  the  poor.  6.  Persons  commis- 
sioned by  the  state  to  construct  or  uphold  works  which  re- 
quire, or  are  thought  to  require, its  special  attention  and  inter- 
ference :  e.g.  roads,  canals,  aqueducts,  sewers,  embankments. 

Note. — Before  I  dismiss  the  matter  of  the  present  article,  I  will  request 
the  attention  of  the  reader  to  the  following  explanatory  suggestions. 

1.  The  monarch  properly  so  called,  or  the  sovereign  number  in  its 
collegiate  and  sovereign  capacity,  is  not  invested  with  a  status  (in  the 
proper  acceptation  of  the  term).  A  status  is  composed  or  constituted  of 
legal  rights  and  duties,  and  of  capacities  and  incapacities  to  take  and  incur 
them.  Now,  since  they  are  merely  creatures  of  the  positive  law  of  the 
community,  and  since  that  positive  law  is  merely  a  creature  of  the  sove- 
reign, we  cannot  ascribe  such  rights  and  duties  to  the  monarch  or  sove- 
reign body.  We  may  say  that  the  sovereign  has  powers.  We  may  say 
that  the  sovereign  has  rights  conferred  by  the  law  of  God  :  that  the 
sovereign  has  rights  conferred  by  positive  morality :  that  the  sove- 
reign is  subject  to  duties  set  by  the  law  of  God:  that  the  sovereign  is 
subject  to  duties  which  positive  morality  imposes.  Nay,  a  sovereign  go- 
vernment may  have  a  legal  right  against  a  subject  or  subjects  of  another 
sovereign  government.  But  it  cannot  be  bound  by  legal  duties,  and 
cannot  have  legal  rights  against  its  own  subjects.  Consequently,  a  sove- 
reign government  of  one,  or  a  sovereign  government  of  a  number  in  its 
collegiate  and  sovereign  capacity,  is  not  invested  with  a  status  (in  the 
proper  acceptation  of  the  term)  :  or  it  is  not  invested  with  a  status  (in 
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the  proper  acceptation  of  the  term)  derived  from  the  positive  law  of  its 
own  political  community. 

For  the  sake,  however,  of  shortness,  but  not  without  impropriety,  we 
may  say  that  the  sovereign  bears  a  status  composed  or  constituted  of 
powers.  And,  by  reason  of  the  intimate  connexion  of  that  improper  status 
with  the  status  (properly  so  called)  of  subordinate  political  superiors,  I 
shall  consider  the  powers  of  the  monarch,  or  the  powers  of  the  sovereign 
number  in  its  collegiate  and  sovereign  capacity,  with  the  rights  and  duties 
of  the  subordinate  political  superiors  to  whom  portions  of  those  powers 
are  delegated  or  committed  in  trust.  Or,  rather,  I  shall  consider  the 
powers  of  the  sovereign,  at  the  present  point  of  my  Course,  in  so  far  as 
the  essentials  of  the  matter  may  not  have  been  treated  adequately  in  my 
preliminary  lecture  on  sovereignty  and  independent  political  society. 

2.  The  law  of  political  conditions,  or  public  law  (with  the  strict  and  de- 
finite  meaning),  is  frequently  divided  into  constitutional  and  administrative. 

In  a  country  governed  by  a  monarch,  constitutional  law  is  extremely 
simple  :  for  it  merely  determines  the  person  who  shall  bear  the  sovereignty. 
In  a  country  governed  by  a  number,  constitutional  law  is  more  complex  : 
for  it  determines  the  persons,  or  the  classes  of  the  persons,  who  shall  bear 
the  sovereign  powers  ;  and  it  determines  moreover  the  mode  wherein  those 
persons  shall  share  those  powers. — In  a  country  governed  by  a  monarch, 
constitutional  law  is  positive  morality  merely  :  In  a  country  governed  by 
a  number,  it  may  consist  of  positive  morality,  or  of  a  compound  of  posi- 
tive morality  and  positive  law. 

Administrative  law  determines  the  ends  and  modes  to  and  in  which 
the  sovereign  powers  shall  be  exercised  :  shall  be  exercised  directly  by  the 
monarch  or  sovereign  number,  or  shall  be  exercised  directly  by  the  subor- 
dinate political  superiors  to  whom  portions  of  those  powers  are  delegated 
or  committed  in  trust. 

The  two  departments,  therefore,  of  constitutional  and  administrative 
law,  do  not  quadrate  exactly  with  the  two  departments  of  law  which  regard 
respectively  the  status  of  the  sovereign,  and  the  various  status  of  subordi- 
nate political  superiors.  Though  the  rights  and  duties  of  the  latter  are 
comprised  by  administrative  law,  and  are  not  comprised  by  constitutional 
law,  administrative  law  comprises  the  powers  of  the  sovereign,  in  so  far  as 
they  are  exercised  directly  by  the  monarch  or  sovereign  number. 

In  so  far  as  the  powers  of  the  sovereign  are  delegated  to  political  sub- 
ordinates, administrative  law  is  positive  law,  whether  the  country  be  go- 
verned by  a  monarch,  or  by  a  sovereign  number.  In  so  far  as  the  sovereign 
powers  are  exercised  by  the  sovereign  directly,  administrative  law,  in  a 
country  governed  by  a  monarch,  is  positive  morality  merely  :  In  a  country 
governed  by  a  number,  it  may  consist  of  positive  morality,  or  of  a  compound 
of  positive  morality  and  positive  law. 

3.  It  is  somewhat  difficult  to  describe  the  boundary  by  which  the  condi- 
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tions  of  political  subordinates  are  severed  from  the  conditions  of  private 
persons.  The  rights  and  duties  of  political  subordinates,  and  the  rights 
and  duties  of  private  persons,  are  creatures  of  a  common  author :  namely, 
the  sovereign  or  state.  And  if  we  examine  the  purposes  to  which  their 
rights  and  duties  are  conferred  and  imposed  by  the  sovereign,  we  shall  find 
that  the  purposes  of  the  rights  and  duties  which  the  sovereign  confers 
and  imposes  on  private  persons,  often  coincide  with  the  purposes  of  those 
which  the  sovereign  confers  and  imposes  on  subordinate  political  superiors. 
Accordingly,  the  conditions  of  parent  and  guardian  (with  the  answering 
conditions  of  child  and  ward)  are  not  unfrequently  treated  by  writers 
on  jurisprudence,  as  portions  of  public  law.  For  example  :  The  patria 
potestas  and  the  tutela  of  the  Eoman  Law,  are  treated  thus,  in  his  mas- 
terly System  des  Pandekten-Rechts,  by  Thibaut  of  Heidelberg  :  who,  for  pe- 
netrating acuteness,  rectitude  of  judgment,  depth  of  learning,  and  vigour 
and  elegance  of  exposition,  may  be  placed,  by  the  side  of  Von  Savigny, 
at  the  head  of  all  living  Civilians. 

At  the  earliest  part  of  my  Course  that  will  admit  the  subject  conveni- 
ently, I  shall  try  to  distinguish  political  from  private  conditions,  or  to  de- 
termine the  province  of  public  law  (with  the  strict  and  definite  meaning)  : 
an  attempt  which  will  lead  me  to  examine  the  current  division  of  law 
into  jus  publicum  and  jus  privatum  ;  and  which  will  lead  me  to  explain 
the  numerous  and  disparate  senses  attached  to  the  two  expressions.  I 
would  briefly  remark  at  present,  that  I  merely  mean  by  pinvate  persons, 
persons  not  political  :  that  is  to  say,  persons  not  invested  with  political 
conditions  ;  or  persons  bearing  political  conditions,  but  not  considered  in 
those  characters,  or  not  viewed  from  that  aspect.  1  intend  not  to  inti- 
mate by  the  term  private,  that  private  or  not  political,  and  public  or  po- 
litical persons,*  are  distinguishable  by  differences  between  the  ultimate  pur- 
poses for  which  their  rights  and  duties  are  respectively  conferred  and  imposed. 

III.  Having  reviewed  private  and  political  conditions,  in 
the  manner  suggested  above,  I  shall  review  anomalous  or 
miscellaneous  conditions  in  a  similar  manner. — As  exam- 
ples of  such  conditions,  I  adduce  the  following  :  namely,  the 
conditions  of  Aliens  :  the  conditions  of  Persons  incapable  of 
rights,  by  reason  of  their  religious  opinions  :  the  conditions 
of  Persons  incapable  of  rights,  by  reason  of  their  crimes. 

Note. — In  any  department  of  the  Law  of  Persons  assigned  to  a  given 
condition,  the  rights  and  duties  composing  the  given  condition,  would  na- 
turally be  arranged  (in  a  corpus  juris)  agreeably  to  the  order  or  method 
observed  in  the  Law  of  Things.  For  example  :  Agreeably  to  the  order  or 
method  which  I  have  delineated  above,  the  rights  and  duties  composing 
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the  given  condition,  would  naturally  be  divided  at  the  outset,  into  primary 
and  sanctioning  :  those  primary  rights  and  duties  being  divided  again,  into 
rights  in  rem,  rights  in  personam,  combinations  of  rights  in  rem  and  rights 
in  personam,  and  so  on.  And  in  any  department  of  the  Law  of  Persons  as- 
signed to  a  given  condition,  the  constituent  elements  of  the  given  condition, 
would  naturally  be  treated  with  perpetual  reference  to  the  principles  and 
rules  expounded  in  the  Law  of  Things. 


To  the  series  of  lectures  briefly  delineated  above,  I  shall 
add  a  concise  summary  of  the  positive  moral  rules  which 
are  styled  by  recent  writers,  the  positive  law  of  nations,  or 
positive  international  law  :  concluding  therewith  my  review 
of  positive  lata,  as  conceived  with  its  relations  to  positive 
morality,  and  to  that  divine  law  which  is  the  ultimate  test 
of  both. 


I  have  drawn  and  published  the  foregoing  explanatory 
Outline  with  two  purposes  :  with  the  purpose  of  suggesting 
to  strangers  the  subject  and  scope  of  my  Course,  and  with 
the  purpose  of  enabling  my  Class  to  follow  rny  Course 
easily. 

To  the  members  of  my  Class  the  outline,  I  think,  will  be 
useful.  Many  of  the  numerous  topics  upon  which  it  touches 
will  be  treated  in  the  Course  slightly  and  defectively.  But, 
having  those  topics  before  them  in  a  connected  and  orderly 
series,  they  may  easily  fill  the  chasms  which  I  shall  inevit- 
ably leave,  with  apt  conclusions  of  their  own.  And  every 
demand  for  explanation  that  the  outline  may  suggest  to  any 
of  them,  I  shall  gladly  answer  and  satisfy  to  the  best  of  my 
knowledge  and  ability. 
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For  the  numerous  faults  of  my  intended  Course,  I  shall 
not  apologize. 

Such  an  exposition  of  my  subject  as  would  satisfy  my 
own  wishes,  would  fill,  at  the  least,  a  hundred  and  twenty 
lectures.  It  would  fill,  at  the  least,  a  hundred  and  twenty 
lectures,  though  every  lecture  of  the  series  occupied  an  hour 
in  the  delivery,  and  were  packed  as  closely  as  possible  with 
strictly  pertinent  matter. 

And,  as  competent  and  candid  judges  will  readily  per- 
ceive and  admit,  a  good  exposition  of  the  subject  which  I 
have  undertaken  -to  treat,  were  scarcely  the  forced  product 
of  a  violent  and  short  effort.  It  were  rather  the  tardy  fruit 
of  large  and  careful  research,  and  of  obstinate  and  sustained 
meditation.  After  a  few  repetitions,  my  Course  may  satisfy 
my  hearers,  and  may  almost  satisfy  myself.  But,  until  I 
shall  have  traversed  my  ground  again  and  again,  it  will 
abound  with  faults  which  I  fairly  style  inevitable,  and  for 
which  I  confidently  claim  a  large  and  liberal  construction. 


John  Austin. 


AN  ABSTRACT   OF  THE  FOREGOING 

OUTLINE. 
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PRELIMINARY  EXPLANATIONS. 

The  province  of  jurisprudence  determined. 
General  jurisprudence  distinguished  from  particular. 
Analyses  of  certain  notions  which  pervade  the  science  of 
law. 

LAW  CONSIDERED  WITH  REFERENCE  TO  ITS 
SOURCES,  AND  WITH  REFERENCE  TO  THE  MODES 
IN    WHICH   IT  BEGTNS   AND  ENDS. 

Written,  or  promulged  law  ;  and  unwritten,  or  unpro- 
mulged  law. 

Law  made  directly,  or  in  the  properly  legislative  man- 
ner ;  and  law  made  judicially,  or  in  the  way  of  improper 

legislation.  Codification. 

Law,  the  occasions  of  which,  or  the  motives  to  the  esta- 
blishment of  which,  are  frequently  mistaken  or  confounded 
for  or  with  its  sources  :  viz. 

Jus  moribus  constitutum ;  or  law  fashioned  by  judicial 

decision  upon  pre-existing  custom  : 
Jus  prudentibus  compositum  ;  or  law  fashioned  by  judi- 
cial decision  upon  opinions  and  practices  of  private 
or  unauthorized  lawyers  : 
The  natu?~al  lawoi  modern  writers  upon  jurisprudence, 
with  the  equivalent  jus  nat  urate,  jus  gentium,  or  jus 
naturale  et  gentium,  of  the  classical  Roman  jurists  : 
Jus  receptum  ;   or  law  fashioned  by  judicial  decision 

upon  law  of  a  foreign  and  independent  nation  : 
Law  fashioned  by  judicial  decision  upon  positive  inter- 
national morality. 
Distinction  of  positive  law  into  law  and  equity,  or  jus 
civile  and  jus  prcetorium . 

Modes  in  which  law  is  abrogated,  or  in  which  it  other- 
wise ends. 
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LAW  CONSIDERED  WITH  EEFEEENCE  TO  ITS  PTTR- 
POSES,  AND  WITH  EEFEEENCE  TO  THE  SUBJECTS 
ABOUT  WHICH  IT  IS  CONVERSANT. 

Division  of  law  into  Law  of  Things  and  Law  of  Persons. 
Principle  or  basis  of  that  division,  and  of  the  two  depart- 
ments which  result  from  it. 

LAW  OF  THINGS. 

Division  of  rights,  and  of  duties  (relative  and  absolute), 
into  primary  and  sanctioning. 

Principle  or  basis  of  that  division,  and  of  the  two  de- 
partments which  result  from  it. 

Principle  or  basis  of  many  of  the  sub-departments  into 
which  those  two  departments  immediately  sever  :  namely, 
The  distinction  of  rights  and  of  relative  duties,  into  rights 
in  rem  with  their  answering  offices,  and  rights  in  persona??z 
with  their  answering  obliya t ions. 

Method  or  order  wherein  the  matter  of  the  Law  of  Things 
will  be  treated  in  the  intended  lectures. 

Preliminary  remarks  on  things  and  persons,  as  subjects 
of  rights  and  duties  :  on  acts  and  forbearances,  as  objects 
of  rights  and  duties  :  and  on  facts  or  events,  as  causes  of 
rights  and  duties,  or  as  extinguishing  rights  and  duties. 

Primary  Miff  Jits ^  with  primary  relative  Duties. 

Rights  in  rem  as  existingjper  se,  or  as  not  combined  with 
rights  in  personam. 

Rights  in  personam  as  existing  per  se,  or  as  not  com- 
bined with  rights  in  rem. 

Such  of  the  combinations  of  rights  in  rem  and  rights  in 
personam,  as  are  particular  and  comparatively  simple. 

Such  universities  of  rights  and  duties  (or  such  complex 
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aggregates  of  rights  and  duties)  as  arise  by  universal  suc- 
cession. 

Sanctioning  Rights,  with  sanctioning  Duties  (relative 

and  absolute^ . 

Delicts  distinguished  into  civil  injuries  and  crimes  :  or 
rights  and  duties  which  are  effects  of  civil  delicts,  distin- 
guished from  duties,  and  other  consequences,  which  are 
effects  of  criminal. 

Rights  and  duties  arising  from  civil  injuries. 
Duties,  and  other  consequences,  arising  from  crimes. 

[Interpolated  description  of  primary  absolute 
duties .] 

LAW  OF  PERSONS. 

Distribution  of  status  or  conditions  under  certain  prin- 
cipal and  subordinate  classes. 

Division  of  law  into  public  and  private. 

Review  of  private  conditions. 
Review  of  political  conditions. 

The  status  or  condition  (improperly  so  called)  of  the  monarcli  or 
sovereign  number. 

Division  of  the  law  which  regards  political  conditions,  into  consti- 
tutional and  administrative. 

Boundary  which  severs  political,  from  private  conditions. 

Review  of  anomalous  or  miscellaneous  conditions. 


The  respective  arrangements  of  those  sets  of  rights  and  duties 
which  respectively  compose  or  constitute  the  several  status  or 
conditions. 
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PROVINCE    OF  JURISPRUDENCE 

DETERMINED. 


LECTURE  L 

The  matter  of  jurisprudence  is  positive  law  :  law, 

simply  and  strictly  so  called  :  or  Jaw  set  by  po-  ^ti^f^d^- 

litical  superiors  to  political  inferiors.     But  posi-  ^g^^^e 

tive  law  (or  law,  simply  and  strictly  so  called)  is  ^ ji™^^6 

often  confounded  with  objects  to  which  it  is  re-  denoe,  stated 

J     m  or  suggested. 

lated  by  resemblance,  and  with  objects  to  which 
it  is  related  in  the  way  of  analogy  :  with  objects  which  are 
also  signified,  properly  and  improperly,  by  the  large  and 
vague  expression  law.  To  obviate  the  difficulties  springing 
from  that  confusion,  I  begin  my  projected  Course  with  de- 
termining the  province  of  jurisprudence,  or  with  distinguish- 
ing the  matter  of  jurisprudence  from  those  various  related 
objects  :  trying  to  define  the  subject  of  which  I  intend  to 
treat,  before  I  endeavour  to  analyze  its  numerous  and  com- 
plicated parts. 

Taking  it  with  the  largest  of  its  meanings  which  are  not 
merely  metaphorical,  the  term  law  embraces  the  following 
objects  :  Laws  set  by  God  to  his  human  creatures,  and  laws 
set  by  men  to  men. 

The  whole  or  a  portion  of  the  laws  set  by  God  to  men,  is 
frequently  styled  the  law  of  nature,  or  natural  lata  :  being, 
in    truth,  the   only  natural  law,  of  which  it  is  possible 
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to  speak  without  a  metaphor,  or  without  a  blending  of  ob- 
jects which  ought  to  be  distinguished  broadly.  But,  re- 
jecting the  ambiguous  expression  natural  law,  I  name  those 
laws  or  rules,  as  considered  collectively  or  in  mass,  the  Di- 
vine law,  or  the  law  of  God. 

The  laws  or  rules  set  by  men  to  men,  are  of  two  leading 
or  principal  classes  :  classes  which  are  often  blended,  al- 
though they  differ  extremely  ;  and  which,  for  that  reason, 
should  be  severed  precisely,  and  opposed  distinctly  and  con- 
spicuously. 

Of  the  laws  or  rules  set  by  men  to  men,  some  are  esta- 
blished by  political  superiors,  sovereign  and  subject :  by 
persons  exercising  supreme  and  subordinate  government,  in 
independent  nations,  or  independent  political  societies.  The 
aggregate  of  the  rules  thus  established,  or  some  aggregate 
forming  a  portion  of  that  aggregate,  is  the  appropriate 
matter  of  jurisprudence,  general  or  particular.  To  the  ag- 
gregate of  the  rules  thus  established,  or  to  some  aggregate 
forming  a  portion  of  that  aggregate,  the  term  law,  as  used 
simply  and  strictly,  is  exclusively  applied.  But,  as  contra- 
distinguished to  natural  lawr,  or  to  the  law  of  nature  (mean- 
ing, by  those  expressions,  the  law  of  God),  the  aggregate 
of  the  rules,  established  by  political  superiors,  is  frequently 
styled  positive  law,  or  law  existing  by  position.  As  contra- 
distinguished to  the  rules  which  I  style  positive  morality, 
and  on  which  I  shall  touch  immediately,  the  aggregate  of 
the  rules,  established  by  political  superiors,  may  also  be 
marked  commodiously  with  the  name  of  positive  laic.  For 
the  sake,  then,  of  getting  a  name  brief  and  distinctive  at 
once,  and  agreeably  to  frequent  usage,  I  style  that  aggre- 
gate of  rules,  or  any  portion  of  that  aggregate,  positive 
law  :  though  rules,  which  are  not  established  by  political  supe- 
riors, are  also  positive,  or  exist  by  position,  if  they  be  rules 
or  laws,  in  the  proper  signification  of  the  term. 

Though  some  of  the  laws  or  rules,  which  are  set  by  men 
to  men,  are  established  by  political  superiors,  others  are  not 
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established  by  political  superiors,  or  are  not  established  by 
political  superiors,  in  that  capacity  or  character. 

Of  human  laws  belonging  to  this  second  class,  some  are 
laws,  properly  so  called.  But  others  are  styled  laws  by  an 
improper  application  of  the  term,  although  that  improper 
application  rests  upon  a  close  analogy. 

For  such  of  the  human  laws  belonging  to  this  second 
class  as  are  property  called  laws,  current  or  established  lan- 
guage has  no  collective  name. 

But  the  aggregate  of  the  human  laws,  which  are  impro- 
perly  styled  laws,  is  not  unfrequently  denoted  by  one  of 
the  following  expressions  :  94  7noral  rules,"  "  the  moral  law," 
"  the  law  set  or  prescribed  by  general  or  public  opinion." 
Certain  parcels  of  the  aggregate  denoted  by  those  expres- 
sions, are  usually  styled  "  the  law  or  rules  of  honour"  and 
"  the  law  set  by  fashion" 

As  opposed  to  the  laws  which  are  set  by  God  to  men, 
and  to  the  laws  which  are  established  by  political  superiors, 
the  aggregate  of  the  human  laws,  which  are  impropei'ly 
styled  laws,  may  be  named  commodiously  positive  morality. 
The  name  morality  severs  them  from  positive  lazo :  whilst 
the  epithet  positive  disjoins  them  from  the  law  of  God. 
And  to  the  end  of  obviating  confusion,  it  is  necessary  or 
expedient  that  they  should  be  disjoined  from  the  latter 
by  that  distinguishing  epithet.  For  the  name  morality  (or 
morals),  when  standing  unqualified  or  alone,  denotes  indif- 
ferently either  of  the  following  objects :  namely,  positive 
morality  as  it  is,  or  without  regard  to  its  merits  ;  and  posi- 
tive morality  as  it  would  be,  if  it  conformed  to  the  law  of 
God,  and  were,  therefore,  deserving  of  approbation. 

Laws  set  by  God  to  men,  laws  established  by  political 
superiors,  and  laws  set  by  men  to  men  (though  not  by  po- 
litical superiors),  are  distinguished  by  numerous  and  im- 
portant differences,  but  agree  in  this  : — that  all  of  them  are 
set  by  intelligent  and  rational  beings  to  intelligent  and 
rational  beings.     Every  law  of  any  of  those  kinds,  is  either 
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a  law  (properly  so  called),  or  is  related  to  a  law  (properly 
so  called)  by  a  close  and  striking  analogy. 

But  in  numerous  cases  wherein  it  is  applied  improperly, 
the  applications  of  the  term  law  rest  upon  a  slender  ana- 
logy, and  are  merely  metaphorical  or  figurative.  Such  is 
the  case  when  we  talk  of  laws  observed  by  the  lower  ani- 
mals ;  of  laws  regulating  the  growth  or  decay  of  vegetables  ; 
of  laivs  determining  the  movements  of  inanimate  bodies  or 
masses.  For  where  intelligence  is  not,  or  where  it  is  too 
bounded  to  take  the  name  of  reason,  and,  therefore,  is  too 
bounded  to  conceive  the  purpose  of  a  law,  there  is  not  the 
will  which  law  can  work  on,  or  which  duty  can  incite  or 
restrain.  Yet  through  these  misapplications  of  a  name,  fla- 
grant as  the  metaphor  is,  has  the  field  of  jurisprudence  and 
morals  been  deluged  with  muddy  speculation. 

I  have  now  suggested  the  purpose  of  my  attempt  to  de- 
termine the  province  of  jurisprudence  :  to  distinguish  posi- 
tive law,  the  appropriate  matter  of  jurisprudence,  from  the 
various  objects  to  which  it  is  related  by  resemblance,  and 
to  which  it  is  related,  nearly  or  remotely,  by  a  strong  or 
slender  analogy. 

Attempting;  to  determine  the  province  of  iuris- 

The  manner  i         o  i  j 

of  fhe  follow-  prudence,  I  shall  proceed  in  the  following  manner  : 

ing  attempt  T      l     n  1  •    l  o 

to  determine  I  shall  state  the  essentials  or  a  lata  or  rule 
of  jurispru-  (taken  with  the  largest  signification  which  can  be 
given  to  the  term  properly). 

Having  stated  the  essentials  of  a  law  or  rule,  I  shall  dis- 
tinguish laws  established  by  political  superiors,  from  laws 
set  by  men  to  men  (but  not  by  political  superiors),  and  from 
that  Divine  law  which  is  the  ultimate  test  of  human. 

Having  distinguished  laws  established  by  political  supe- 
riors, from  the  laws  (properly  so  called)  to  which  they  are 
related  by  resemblance,  and  from  the  laws  (improperly  so 
called)  to  which  they  are  nearly  related  by  a  strong  analogy, 
I  shall  advert  to  the  improper  applications  of  the  term  law 
which  are  merely  metaphorical  or  figurative. 
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Every  law  or  rule  (taken  with  the  largest  sig-  T^awsormies, 
nification  which  can  be  given  to  the  term  pro-  i^^  i!  ;ue°a 
peril/)  is  a  command.     Or,  rather,  laws  or  rules,  co^ands. 
properly  so  called,  are  a  species  of  commands. 

Now  since  the  term  command  comprises  the  term  law,  the 
first  is  the  simpler  as  well  as  the  larger  of  the  two.  Eat 
simple  as  it  is,  it  admits  of  explanation.  And,  since  it  is  the 
key  to  the  sciences  of  jurisprudence  and  morals,  its  mean- 
ing should  be  analyzed  with  precision. 

Accordingly,  I  shall  endeavour,  in  the  first  instance,  to 
analyze  the  meaning  of  "command:"  an  analysis,  which,  I 
fear,  will  task  the  patience  of  my  hearers,  but  which  they 
will  bear  with  cheerfulness,  or,  at  least,  with  resignation,  if 
they  consider  the  difficulty  of  performing  it.  The  elements 
of  a  science  are  precisely  the  parts  of  it  which  are  explained 
least  easily.  Terms  that  are  the  largest,  and,  therefore,  the 
simplest  of  a  series,  are  without  equivalent  expressions  into 
which  we  can  resolve  them  concisely.  And  when  w^e  en- 
deavour to  define  them,  or  to  translate  them  into  terms 
which  we  suppose  are  better  understood,  we  are  forced  upon 
awkward  and  tedious  circumlocutions. 

Tf  you  express  or  intimate  a  wish  that  I  shall 

m  m  -t    -  r  .    .      The  meaning 

do  or  forbear  from  some  act,  and  if  you  w  ill  visit  of  the  term 

.  ..  .,    .  T  .  .  ,  command. 

me  with  an  evil  m  case  I  comply  not  with  your 
wish,  the  expression  or  intimation  of  your  wish  is  a  com- 
mand.  A  command  is  distinguished  from  other  significa- 
tions of  desire,  not  by  the  style  in  which  the  desire  is  sig- 
nified, but  by  the  power  and  the  purpose  of  the  party  com- 
manding to  inflict  an  evil  or  pain  in  case  the  desire  be  dis- 
regarded. If  you  cannot  or  will  not  harm  me  in  case  I 
comply  not  with  your  wish,  the  expression  of  your  wish  is 
not  a  command,  although  you  utter  your  wish  in  impera- 
tive phrase.  If  you  are  able  and  willing  to  harm  me  in 
case  I  comply  not  with  your  wish,  the  expression  of  your 
wish  amounts  to  a  command,  although  you  are  prompted 
by  a  spirit  of  courtesy  to  utter  it  in  the  shape  of  a  request. 
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"  Preces  erant,  sed  quibus  contradict  non  posset"  Such  is 
the  language  of  Tacitus,  when  speaking  of  a  petition  by  the 
soldiery  to  a  son  and  lieutenant  of  Vespasian. 

A  command,  then,  is  a  signification  of  desire.  But  a  com- 
mand is  distinguished  from  other  significations  of  desire 
by  this  peculiarity  :  that  the  party  to  whom  it  is  directed  is 
liable  to  evil  from  the  other,  in  case  he  comply  not  with  the 
desire. 

Being  liable  to  evil  from  you  if  I  comply  not 

The  meaning-  0  .  J  1  J 

of  the  term  with  a  wish  which  you  signify,  I  am  bound  or 
obliged  by  your  command,  or  I  lie  under  a  duty 
to  obey  it.  If,  in  spite  of  that  evil  in  prospect,  I  comply 
not  with  the  wish  which  you  signify,  I  am  said  to  disobey 
your  command,  or  to  violate  the  duty  which  it  imposes. 
The  terms  Command  and  duty,  are,  therefore,  correlative 

^ty^f^f  terms  :  the  meaning  denoted  by  each  being  im- 
itative, plied  or  supposed  by  the  other.  Or  (changing 
the  expression)  wdierever  a  duty  lies,  a  command  has  been 
signified ;  and  whenever  a  command  is  signified,  a  duty  is 
imposed. 

Concisely  expressed,  the  meaning  of  the  correlative  ex- 
pressions is  this.  He  who  will  inflict  an  evil  in  case  his 
desire  be  disregarded,  utters  a  command  by  expressing  or 
intimating  his  desire  :  He  who  is  liable  to  the  evil  in  case 
he  disregard  the  desire,  is  bound  or  obliged  by  the  com- 
mand. 

The  evil  which  will  probably  be  incurred  in 

The  meaning  *  * 

of  the  term  case  a  command  be  disobeyed,  or  (to  use  an 
equivalent  expression)  in  case  a  duty  be  broken, 
is  frequently  called  a  sanction,  or  an  enforcement  of  obedience. 
Or  (varying  the  phrase)  the  command  or  the  duty  is  said  to 
be  sanctioned  or  enforced  by  the  chance  of  incurring  the 
evil. 

Considered  as  thus  abstracted  from  the  command  and  the 
duty  whicli  it  enforces,  the  evil  to  be  incurred  by  disobedi- 
ence is  frequently  styled  a  punishment.    But  as  punishments, 
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strictly  so  called,  are  only  a  class  of  sanctions,  the  term  is 
too  narrow  to  express  the  meaning  adequately. 

I  observe  that  Dr.  Paley,  in  his  analysis  of  the  to  the  exist- 
term  obligation,  lays  much  stress  upon  the  violence  mandfa  du^ 
of  the  motive  to  compliance.  In  so  far  as  I  can  tlo^!^vZ%nt 
gather  a  meaning  from  his  loose  and  inconsistent  ^m^iLiice  is 
statement,  his  meaning  appears  to  be  this  :  that,  not  requisite, 
unless  the  motive  to  compliance  be  violent  or  intense,  the 
expression  or  intimation  of  a  wish  is  not  a  command,  nor 
does  the  party  to  whom  it  is  directed  lie  under  a  duty  to 
regard  it. 

If  he  means,  by  a  violent  motive,  a  motive  operating  with 
certainty,  his  proposition  is  manifestly  false.  The  greater 
the  evil  to  be  incurred  in  case  the  wish  be  disregarded,  and 
the  greater  the  chance  of  incurring  it  on  that  same  event, 
the  greater,  no  doubt,  is  the  chance  that  the  wish  will  not 
be  disregarded.  But  no  conceivable  motive  will  certainly 
determine  to  compliance,  or  no  conceivable  motive  will 
render  obedience  inevitable.  If  Paley's  proposition  be  true, 
in  the  sense  which  I  have  now  ascribed  to  it,  commands 
and  duties  are  simply  impossible.  Or,  reducing  his  proposi- 
tion to  absurdity  by  a  consequence  as  manifestly  false,  com- 
mands and  duties  are  possible,  but  are  never  disobeyed  or 
broken. 

If  he  means  by  a  violent  motive,  an  evil  which  inspires 
fear,  his  meaning  is  simply  this  :  that  the  party  bound  by 
a  command  is  bound  by  the  prospect  of  an  evil.  For  that 
which  is  not  feared  is  not  apprehended  as  an  evil ;  or 
(changing  the  shape  of  the  expression)  is  not  an  evil  in 
prospect. 

The  truth  is,  that  the  magnitude  of  the  eventual  evil, 
and  the  magnitude  of  the  chance  of  incurring  it,  are  foreign 
to  the  matter  in  question.  The  greater  the  eventual  evil, 
and  the  greater  the  chance  of  incurring  it,  the  greater  is 
the  efficacy  of  the  command,  and  the  greater  is  the  strength 
of  the   obligation :    Or    (substituting   expressions  exactly 
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equivalent)  the  gre  ater  is  the  chance  that  the  command  will 
be  obeyed,  and  that  the  duty  will  not  be  broken.  But 
where  there  is  the  smallest  chance  of  incurring  the  smallest 
evil,  the  expression  of  a  wish  amounts  to  a  command,  and, 
therefore,  imposes  a  duty.  The  sanction,  if  you  will,  is 
feeble  or  insufficient ;  but  still  there  is  a  sanction,  and, 
therefore,  a  duty  and  a  command. 

k<  war<is  arc  By  some  celebrated  writers  (by  Locke,  Ben- 
noi  sanctions,  tham,  and,  I  think,  Paley),  the  term  sanction,  or 
eftforcement  of  obedience,  is  applied  to  conditional  good  as 
well  as  to  conditional  evil  :  to  reward  as  well  as  to  punish- 
ment. But,  with  all  my  habitual  veneration  for  the  names 
of  Locke  and  Bcntham,  I  think  that  this  extension  of  the 
term  is  pregnant  with  confusion  and  perplexity. 

Rewards  are  indisputably  motives  to  comply  with  the 
wishes  of  others.  But  to  talk  of  commands  and  duties  as 
sanctioned  or  enforced  by  rewards,  or  to  talk  of  rewards  as 
obliging  or  constraining  to  obedience,  is  surely  a  wide  de- 
parture from  the  established  meaning  of  the  terms. 

If  you  expressed  a  desire  that  I  should  render  a  service, 
and  if  you  proffered  a  reward  as  the  motive  or  inducement 
to  render  it,  you  would  scarcely  be  said  to  command  the 
service,  nor  should  I,  in  ordinary  language,  be  obliged  to 
render  it.  In  ordinary  language,  you  would  promise  me  a 
reward,  on  condition  of  my  rendering  the  service,  whilst  I 
might  be  incited  or  persuaded  to  render  it  by  the  hope  of 
obtaining  the  reward. 

A^ain  :  If  a  law  hold  out  a  reward  as  an  inducement  to 
do  some  act,  an  eventual  right  is  conferred,  and  not  an 
obligation  imposed,  upon  those  who  shall  act  accordingly  : 
The  imperative  part  of  the  law  being  addressed  or  directed 
to  the  party  whom  it  requires  to  render  the  reward. 

In  short,  I  am  determined  or  inclined  to  comply  with 
the  wish  of  another,  by  the  fear  of  disadvantage  or  evil.  I 
am  also  determined  or  inclined  to  comply  with  the  wish  of 
another,  by  the  hope  of  advantage  or  good.    But  it  is  only 
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by  the  chance  of  incurring  evil,  that  I  am  bound  or  obliged 
to  compliance.  It  is  only  by  conditional  evil,  that  duties 
arc  sanctioned  or  e?iforced.  It  is  the  power  and  the  pur- 
pose of  inflicting  eventual  evil,  and  not  the  power  and  the 
purpose  of  imparting  eventual  good,  which  gives  to  the  ex- 
pression of  a  wish  the  name  of  a  command. 

If  we  put  reioard  into  the  import  of  the  term  sanction, 
we  must  engage  in  a  toilsome  struggle  with  the  current  of 
ordinary  speech  ;  and  shall  often  slide  unconsciously,  not- 
withstanding our  efforts  to  the  contrary,  into  the  narrower 
and  customary  meaning. 

It  appears,  then,  from  what  has  been  premised,  Themeaning 
that  the  ideas  or  notions  comprehended  by  the  of  the  term 

L  »  commarid, 

term  command  are  the  following.     1.  A  wish  or  btr^Jrc" 
desire  conceived  by  a  rational  being,  that  another 
rational  being  shall  do  or  forbear.     2.  An  evil  to  proceed 
from  the  former,  and  to  be  incurred  by  the  latter,  in  case 
the  latter  comply  not  with  the  wish.     3.  An  expression  or 
intimation  of  the  wish  by  words  or  other  signs. 

It  also  appears  from  what  has  been  premised,  Thc  insepa_ 
that  command,  duty  and  sanction  are  inseparably  rMeeo^e^ 
connected  terms  :  that  each  embraces  the  same  three  terms, 

.  1  i  command, 

ideas  as  the  others,  though  each  denotes  those  &wty,  and 

.  1  ...  -,  .  sanction. 

ideas  m  a  peculiar  order  or  series. 

"  A  wish  conceived  by  one,  and  expressed  or  intimated 
to  another,  with  an  evil  to  be  inflicted  and  incurred  in  case 
the  wish  be  disregarded,"  are  signified  directly  and  indi- 
rectly by  each  of  the  three  expressions.  Each  is  the  name 
of  the  same  complex  notion. 

But  when  I  am  talking  directly  of  the  expres- 

^  1  The  manner 

sion  or  intimation  of  the  wish,  I  employ  the  term  of  that  eon- 

command:  The  expression  or  intimation  of  the 

wish  being  presented  prominently  to  my  hearer  ;  w  hilst  the 

evil  to  be  incurred,  with  the  chance  of  incurring  'it,  are 

kept  (if  I  may  so  express  myself)  in  the  background  of  my 

picture. 
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When  I  am  talking  directly  of  the  chance  of  incurring 
the  evil,  or  (changing  the  expression)  of  the  liability  or  ob- 
noxiousness  to  the  evil,  I  employ  the  term  duty,  or  the  term 
obliyatio?i :  The  liability  or  obnoxiousness  to  the  evil  being 
put  foremost,  and  the  rest  of  the  complex  notion  being  sig- 
nified implicitly. 

When  T  am  talking  immediately  of  the  evil  itself,  T  em- 
ploy the  term  sanction  >  or  a  term  of  the  like  import :  The 
evil  to  be  incurred  being  signified  directly  ;  whilst  the  ob- 
noxiousness to  that  evil,  with  the  expression  or  intimation 
of  the  wish,  are  indicated  indirectly  or  obliquely. 

To  those  who  are  familiar  with  the  language  of  logicians 
(language  unrivalled  for  brevity,  distinctness  and  precision), 
I  can  express  my  meaning  accurately,  in  a  breath. — Each 
of  the  three  terms  sig?iifies  the  same  notion  ;  but  each  de- 
notes  a  different  part  of  that  notion,  and  connotes  the  re- 
sidue. 

T  7        Commands  are  of  two  species.     Some  are  latvs 

Laws  or  rules  L 

distinguished  or  rules.     The  others  have  not  acquired  an  ap- 

ii'om  com-  A  L 

mands  which  propriate  name,  nor  does  language  afford  an  ex- 
ai  ot  particu-  pression  which  will  mark  them  briefly  and  pre- 
cisely. I  must,  therefore,  note  them,  as  well  as 
I  can,  by  the  ambiguous  and  inexpressive  name  of  "  occa- 
sional or  particular  commands/' 

The  term  laws  or  rides  being  not  unfrequently  applied  to 
occasional  or  particular  commands,  it  is  hardly  possible  to 
describe  a  line  of  separation  which  shall  consist  in  every 
respect  with  established  forms  of  speech.  But  the  distinc- 
tion between  laws  and  particular  commands,  may,  I  think, 
be  stated  in  the  following  manner. 

By  every  command,  the  party  to  whom  it  is  directed  is 
obliged  to  do  or  to  forbear. 

Now  where  it  obliges  generally  to  acts  or  forbearances  of 
a  class,  a  command  is  a  law  or  rule.  But  where  it  obliges 
to  a  specific  act  or  forbearance,  or  to  acts  or  forbearances 
which  it  determines  specifically  or  individually,  a  command 
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is  occasional  or  particular.  In  other  words,  a  class  or  de- 
scription of  acts  is  determined  by  a  law  or  rule,  and  acts  of 
that  class  or  description  are  enjoined  or  forbidden  generally. 
But  where  a  command  is  occasional  or  particular,  the  act  or 
acts,  which  the  command  enjoins  or  forbids,  are  assigned  or 
determined  by  their  specific  or  individual  natures,  as  well  as 
by  the  class  or  description  to  which  they  belong. 

The  statement  whicli  I  have  now  given  in  abstract  ex- 
pressions, I  will  endeavour  to  illustrate  by  apt  examples. 

If  you  command  your  servant  to  go  on  a  given  errand, 
or  not  to  leave  your  house  on  a  given  evening,  or  to  rise  at 
such  an  hour  on  such  a  morning,  or  to  rise  at  that  hour 
during  the  next  week  or  month,  the  command  is  occasional 
or  particular.  For  the  act  or  acts  enjoined  or  forbidden, 
are  specifically  determined  or  assigned. 

But  if  you  command  him  simply  to  rise  at  that  hour, 
or  to  rise  at  that  hour  always,  or  to  rise  at  that  hour  till 
farther  orders,  it  may  be  said,  with  propriety,  that  you  lay 
down  a  rule  for  the  guidance  of  your  servant's  conduct.  For 
no  specific  act  is  assigned  by  the  command,  but  the  com- 
mand obliges  him  generally  to  acts  of  a  determined  class. 

If  a  regiment  be  ordered  to  attack  or  defend  a  post,  or 
to  quell  a  riot,  or  to  march  from  their  present  quarters,  the 
command  is  occasional  or  particular.  But  an  order  to  exer- 
cise daily  till  further  orders  shall  be  given,  would  be  called 
a  yeneral  order,  and  might  be  called  a  rtcle. 

If  Parliament  prohibited  simply  the  exportation  of  corn, 
either  for  a  given  period  or  indefinitely,  it  would  establish 
a  law  or  rule  :  a  kind  or  sort  of  acts  being  determined  by 
the  command,  and  acts  of  that  kind  or  sort  being  generally 
forbidden.  But  an  order  issued  by  Parliament  to  meet  an 
impending  scarcity,  and  stopping  the  exportation  of  corn 
then  shipped  a?id  in  port,  would  not  be  a  law  or  rule,  though 
issued  by  the  sovereign  legislature.  The  order  regarding 
exclusively  a  specified  quantity  of  corn,  the  negative  acts  or 
forbearances,  enjoined  by  the  command,  would  be  deter- 


12 


THE    PROVINCE  OF 


rained  specifically  or  individually  by  the  determinate  nature 
of  their  subject. 

As  issued  by  a  sovereign  legislature,  and  as  wearing  the 
form  of  a  law,  the  order  which  I  have  now  imagined  would 
probably  be  called  a  law.  And  hence  the  difficulty  of  draw- 
ing a  distinct  boundary  between  laws  and  occasional  com- 
mands. 

Again  :  An  act  which  is  not  an  offence,  according  to  the 
existing  law,  moves  the  sovereign  to  displeasure :  and, 
though  the  authors  of  the  act  are  legally  innocent  or  unof- 
fending, the  sovereign  commands  that  they  shall  be  pu- 
nished. As  enjoining  a  specific  punishment  in  that  specific 
case,  and  as  not  enjoining  generally  acts  or  forbearances 
of  a  class,  the  order  uttered  by  the  sovereign  is  not  a  law  or 
rule. 

Whether  such  an  order  would  be  called  a  law,  seems  to 
depend  upon  circumstances  which  are  purely  immaterial : 
immaterial,  that  is,  with  reference  to  the  present  purpose, 
though  material  with  reference  to  others.  If  made  by  a 
sovereign  assembly,  deliberately,  and  with  the  forms  of  le- 
gislation, it  would  probably  be  called  a  law.  If  uttered  by 
an  absolute  monarch,  without  deliberation  or  ceremony,  it 
would  scarcely  be  confounded  with  acts  of  legislation,  and 
would  be  styled  an  arbitrary  command.  Yet,  on  either  of 
these  suppositions,  its  nature  would  be  the  same.  It  would 
not  be  a  law  or  rule,  but  an  occasional  or  particular  com- 
mand of  the  sovereign  One  or  Number. 

To  conclude  with  an  example  which  best  illustrates  the 
distinction,  and  which  shows  the  importance  of  the  distinc- 
tion most  conspicuously,  judicial  commands  are  commonly  oc- 
casional or  particular,  although  the  commands,  which  they 
are  calculated  to  enforce,  are  commonly  laws  or  rules. 

For  instance,  the  lawgiver  commands  that  thieves  shall  be 
hanged.  A  specific  theft  and  a  specified  thief  being  given, 
the  judge  commands  that  the  thief  shall  be  hanged,  agreeably 
to  the  command  of  the  lawgiver. 
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Now  the  lawgiver  determines  a  class  or  description  of 
acts  ;  prohibits  acts  of  the  class  generally  and  indefinitely  ; 
and  commands,  with  the  like  generality,  that  punishment 
shall  follow  transgression.  The  com  in  and  of  the  lawgiver 
is,  therefore,  a  law  or  rule.  But  the  command  of  the  judge 
is  occasional  or  particular.  For  he  orders  a  specific  punish- 
ment, as  the  consequence  of  a  specific  offence. 

According  to  the  line  of  separation  which  I  have  now  at- 
tempted to  describe,  a  law  and  a  particular  command  are 
distinguished  thus. — Acts  or  forbearances  of  a  class,  are  en- 
joined generally  by  the  former.  Acts  determined  specifically, 
are  enjoined  or  forbidden  by  the  latter. 

A  different  line  of  separation  has  been  drawn  by  Black- 
stone  and  others.  According  to  B]ackstone  and  others,  a 
law  and  a  particular  command  are  distinguished  in  the  fol- 
lowing manner. — A  law  obliges  generally  the  members  of 
the  given  community,  or  a  law  obliges  generally  persons  of  a 
given  class.  A  particular  command  obliges  a  single  person, 
or  persons  whom  it  determines  individually. 

That  laws  and  particular  commands  are  not  to  be  distin- 
guished thus,  will  appear  on  a  moment's  reflection. 

For,  first,  commands  which  oblige  generally  the  mem- 
bers of  the  given  community,  or  commands  which  oblige 
generally  persons  of  given  classes,  are  not  always  laws  or 
rules. 

For  example,  An  order  for  a  general  mourning,  or  an 
order  for  a  general  fast,  is  uttered  by  a  monarch,  or  sove- 
reign assembly,  on  occasion  of  a  public  calamity.  Now, 
though  it  is  addressed  to  the  community  at  large,  the  order 
is  scarcely  a  rule,  in  the  usual  acceptation  of  the  term.  For, 
though  it  obliges  generally  the  members  of  the  entire  com- 
munity, it  obliges  to  acts  which  it  assigns  specifically,  in- 
stead of  obliging  generally  to  acts  or  forbearances  of  a  class. 
If  the  sovereign  commanded  that  black  should  be  the  dress 
of  his  subjects,  his  command  would  amount  to  a  law.  But 
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if  he  commanded  them  to  wear  it  on  a  specified  occasion, 
his  command  would  be  merely  particular. 

And,  secondly,  a  command  which  obliges  exclusively  per- 
sons individually  determined,  may  amount,  notwithstand- 
ing, to  a  law  or  rule. 

For  example,  A  father  may  set  a  rule  to  his  child  or 
children  :  a  guardian,  to  his  ward  :  a  master,  to  his  slave 
or  servant.  And  certain  of  God's  laws  were  as  binding  on 
the  first  man,  as  they  are  binding  at  this  hour  on  the  mil- 
lions who  have  sprung  from  his  loins. 

Most,  indeed,  of  the  laws  which  are  established  by  poli- 
tical superiors,  or  most  of  the  laws  which  are  simply  and 
strictly  so  called,  oblige  generally  the  members  of  the  poli- 
tical community,  or  oblige  generally  persons  of  a  class.  To 
frame  a  system  of  duties  for  every  individual  of  the  com- 
munity, were  simply  impossible  :  and  if  it  were  possible,  it 
were  utterly  useless.  Most  of  the  laws  established  by  poli- 
tical superiors,  are,  therefore,  general  in  a  twofold  manner  : 
as  enjoining  or  forbidding  generally  acts  of  kinds  or  sorts ; 
and  as  binding  the  whole  community,  or,  at  least,  whole 
classes  of  its  members. 

But  if  we  suppose  that  Parliament  creates  and  grants  an 
office,  and  that  Parliament  binds  the  grantee  to  services  of 
a  given  description,  we  suppose  a  law  established  by  poli- 
tical superiors,  and  yet  exclusively  binding  a  specified  or 
determinate  person. 

Laws  established  by  political  superiors,  and  exclusively 
binding  specified  or  determinate  persons,  are  styled,  in  the 
language  of  the  Roman  jurists,  privilegia.  Though  that, 
indeed,  is  a  name  which  will  hardly  denote  them  distinctly : 
for,  like  most  of  the  leading  terms  in  actual  systems  of  law, 
it  is  not  the  name  of  a  definite  class  of  objects,  but  of  a 
heap  of  heterogeneous  objects.* 

*  Where  a  privilegium  merely  imposes  a  duty,  it  exclusively  obliges  a 
determinate  person  or  persons.  But  where  a  privilegium  confers  a  right, 
and  the  right  conferred  avails  against  the  world  at  largey  the  law  is  pri- 
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It  appears  from  what  has  been  premised,  that  Redefinition 
a  law,  properly  so  called,  may  be  defined  in  the  rnie,wo^% 

n  n  so  called. 

following  manner. 

A  law  is  a  command  which  obliges  a  person  or  persons. 

But,  as  contradistinguished  or  opposed  to  an  occasional 
or  particular  command,  a  law  is  a  command  which  obliges 
a  person  or  persons,  and  obliges  generally  to  acts  or  forbear- 
ances of  a  class. 

In  language  more  popular  but  less  distinct  and  precise, 
a  law  is  a  command  which  obliges  a  person  or  persons  to  a 
course  of  conduct. 

Laws  and  other  commands  are  said  to  proceed  The  meaning- 

*-  ot  the  corre- 

from  superiors,  and  to  bind  or  oblige  inferiors.  lative  terms 

.  r»i  super  %ot  and 

I  will,  therefore,  analyze  the  meaning  of  those  cor-  inferior. 
relative  expressions  ;  and  will  try  to  strip  them  of  a  cer- 
tain mystery,  by  which  that  simple  meaning  appears  to  be 
obscured. 

Superiority  is  often  synonymous  with  precedence  or  excel- 
lence. We  talk  of  superiors  in  rank  ;  of  superiors  in  wealth  ; 
of  superiors  in  virtue  :  comparing  certain  persons  with  cer- 
tain other  persons  ;  and  meaning  that  the  former  precede  or 
excel  the  latter,  in  rank,  in  wealth,  or  in  virtue. 

But,  taken  with  the  meaning  wherein  I  here  understand 
it,  the  term  superiority  signifies  might :  the  power  of  affect- 
ing others  with  evil  or  pain,  and  of  forcing  them,  through 
fear  of  that  evil,  to  fashion  their  conduct  to  one's  wishes. 

For  example,  God  is  emphatically  the  superior  of  Man. 
For  his  power  of  affecting  us  with  pain,  and  of  forcing  us 
to  comply  with  his  will,  is  unbounded  and  resistless. 

vilegium  as  viewed  from  a  certain  aspect,  but  is  also  a  general  law  as  viewed 
from  another  aspect.  In  respect  of  the  right  conferred,  the  law  exclusively 
regards  a  determinate  person,  and,  therefore,  is  privilegiwm.  In  respect  of 
the  duty  imposed,  and  corresponding  to  the  right  conferred,  the  law  regards 
generally  the  members  of  the  entire  community. 

This  I  shall  explain  particularly,  at  a  subsequent  point  of  my  Course, 
when  I  consider  the  peculiar  nature  of  so  called  privilegia,  or  of  so  called 
p7*ivate  latvs. 
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To  a  limited  extent,  the  sovereign  One  or  Number  is  the 
superior  of  the  subject  or  citizen  :  the  master,  of  the  slave  or 
servant :  the  father,  of  the  child. 

In  short,  whoever  can  oblige  another  to  comply  with  his 
wishes,  is  the  superior  of  that  other,  so  far  as  the  ability 
reaches  :  The  party  who  is  obnoxious  to  the  impending  evil, 
being,  to  that  same  extent,  the  ij/ferior. 

The  might  or  superiority  of  God,  is  simple  or  absolute. 
But  in  all  or  most  cases  of  human  superiority,  the  relation 
of  superior  and  inferior,  and  the  relation  of  inferior  and 
superior,  are  reciprocal.  Or  (changing  the  expression)  the 
party  who  is  the  superior  as  viewed  from  one  aspect,  is  the 
inferior  as  viewed  from  another. 

For  example,  To  an  indefinite,  though  limited  extent,  the 
monarch  is  the  superior  of  the  governed  :  his  power  being 
commonly  sufficient  to  enforce  compliance  with  his  will. 
But  the  governed,  collectively  or  in  mass,  are  also  the  su- 
perior of  the  monarch  :  who  is  checked  in  the  abuse  of  his 
might  by  his  fear  of  exciting  their  anger ;  and  of  rousing 
to  active  resistance,  the  might  which  slumbers  in  the  mul- 
titude. 

A  member  of  a  sovereign  assembly  is  the  superior  of  the 
judge  :  the  judge  being  bound  by  the  law  which  proceeds 
from  that  sovereign  body.  But,  in  his  character  of  citizen 
or  subject,  lie  is  the  inferior  of  the  judge  :  the  judge  being 
the  minister  of  the  law,  and  armed  with  the  power  of  en- 
forcing it. 

It  appears,  then,  that  the  term  snperio7~ity  (like  the  terms 
duty  and  sanction)  is  implied  by  the  term  co?n?nand.  For  su- 
periority is  the  power  of  enforcing  compliance  with  a  wish  : 
and  the  expression  or  intimation  of  a  wish,  with  the  power 
and  the  purpose  of  enforcing  it,  are  the  constituent  elements 
of  a  command. 

"  That  laivs  emanate  from  superiors"  is,  therefore,  an 
identical  proposition.  For  the  meaning  which  it  affects  to 
impart  is  contained  in  its  subject. 
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If  I  mark  the  peculiar  source  of  a  given  law,  or  if  I  mark 
the  peculiar  source  of  laws  of  a  given  class,  it  is  possible 
that  I  am  saying  something  which  may  instruct  the  hearer. 
But  to  affirm  of  laws  universally  "  that  they  flow  from  su- 
periors"  or  to  affirm  of  laws  universally  "  that  inferiors  are 
bound  to  obey  them/'  is  the  merest  tautology  and  trifling. 

Like  most  of  the  leading;  terms  in  the  sciences 

0  Laws  (im- 

of  jurisprudence  and  morals,  the  term  laios  is  ex-  properly  so 

i  i-  rni  -iii  •  called)  which 

tremely  ambiguous.     lakenwith  the  largest  sig-  arenot  com- 
nification  which  can  be  given  to  the  term  pro- 
perly, laws  are  a  species  of  commands.    But  the  term  is  im- 
properly applied  to  various  objects  which    have  nothing 
of  the  imperative  character  :  to  objects  which  are  ?tot  com- 
mands ;  and  which,  therefore,  are  ^o^laws,  properly  so  called. 

Accordingly,  the  proposition  "  that  laws  are  commands  " 
must  be  taken  with  limitations.  Or,  rather,  we  must  dis- 
tinguish the  various  meanings  of  the  term  laws  ;  and  must 
restrict  the  proposition  to  that  class  of  objects  which  is  em- 
braced by  the  largest  signification  that  can  be  given  to  the 
term  properly. 

This  I  shall  try  to  accomplish,  with  all  possible  brevity, 
by  passing  in  review  the  various  classes  of  objects  to  which 
the  term  laws  is  improperly  applied. 

1 .  The  human  laws  which  I  style  positive  morality  have 
nothing  of  the  imperative  character.  They  are  closely  ana- 
logous to  laws,  properly  so  called.  The  duties  which  they 
impose  are  closely  analogous  to  duties,  in  the  proper  signi- 
fication of  the  term.  The  sanctions  with  which  they  are 
armed  are  closely  analogous  to  sanctions,  in  the  proper 
acceptation  of  the  expression.  But,  as  I  have  intimated 
already,  and  as  I  shall  shew  hereafter,  they  are  not  signifi- 
cations of  desire  by  determinate  superiors.  Consequently, 
they  are  not  commands,  properly  so  called.  They  are  not 
laws,  in  the  proper  meaning  of  the  name.*     They  neither 

*  [Among  the  numerous  scattered  notes  which  were  evidently  made  with  a  view  to 
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impose  duties,  nor  are  they  armed  with  sanctions,  in  the 
proper  acceptation  of  the  terms, 

2.  Laws  merely  figurative  (to  which  I  have  adverted  al- 
ready) I  shall  explain  briefly  in  a  future  lecture.  I  notice 
them  here,  for  the  sake  of  regularity ;  and  I  dismiss  them, 
for  the  present,  with  the  following  remark. 

Like  the  improper  laws  which  I  style  positive  morality, 
they  are  related  to  laws,  properly  so  called,  in  the  way  of 
analogy.  But,  unlike  the  improper  laws  which  I  style  posi- 
tive morality,  they  are  related  to  laws,  properly  so  called,  by 
a  remote  or  slender  analogy.  Like  the  improper  laws  which 
I  style  positive  morality,  they  are  named  laios  by  an  analo- 
gical extension  of  the  term.  But,  unlike  the  improper  laws 
which  I  style  positive  morality,  they  are  named  laws  by  such 
an  extension  of  the  term  as  is  merely  metaphorical  or  figu- 
rative. 

3.  Acts  on  the  part  of  legislatures  to  explain  positive  law, 

a  corrected  and  enlarged  edition  of  this  Work,  I  find  the  following1 : — "  Correct  Lecture 
I.  agreeably  to  note  in  Preface,  p.  xvi." 

I  have  not  presumed  to  make  the  correction  suggested ;  but  by  transferring  the  note 
from  the  preface  to  the  passage  to  which  it  refers,  I  have,  I  trust,  in  some  degree  ful- 
filled the  Author's  intentions. — S.  A.] 

In  the  passage  above,  I  affirm  universally  of  positive  moral  rules,  that 
they  are  laws  improperly  so  called  ;  or  I  limit  the  expression  "  positive 
moral  rules"  to  the  laws  improperly  so  called  which  are  laws  set  by  opinion. 
But  this  is  an  error.  For,  as  I  have  intimated  in  the  Preface,  and  as  I 
showr  in  the  fifth  lecture,  there  are  laws  imperative  and  proper  to  which  the 
e  xpression  is  applicable. 

In  strictness,  declaratory  laws  and  laics  abrogating  laics  belong  to  the 
kind  of  laws  which  are  laws  metaphorical  or  figurative ;  and  laws  of  imper- 
fect obligation,  in  the  sense  of  the  Roman  jurists,  belong  to  the  kind  of 
laws  which  are  lawrs  metaphorical  or  figurative,  or  to  the  kind  of  laws 
which  are  laws  set  by  opinion.  But,  though  laws  of  those  three  sorts  are 
laws  improperly  so  called,  they  are  closely  connected  with  positive  laws, 
and  are  appropriate  subjects  of  jurisprudence.  Accordingly,  I  exclude 
improper  laws  of  those  three  sorts  from  laws  metaphorical  or  figurative 
and  laws  set  by  opinion  :  and  enumerating,  in  the  first  lecture,  the  classes 
of  improper  law7s,  I  place  those  three  sorts  on  a  level  with  the  two  kinds 
of  which  those  three  sorts  are  strictly  limbs  or  members. 
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can  scarcely  be  called  laws,  in  the  proper  signification  of  the 
term.  Working  no  change  in  the  actual  duties  of  the  go- 
verned, but  simply  declaring  what  those  duties  are,  they 
properly  are  acts  of  interpretation  by  legislative  authority. 
Or,  to  borrow  an  expression  from  the  writers  on  the  Roman 
Law,  they  are  acts  of  autheiitic  interpretation. 

But,  this  notwithstanding,  they  are  frequently  styled  laws: 
declaratory  laws,  or  declaratory  statutes.  They  must,  there- 
fore, be  noted  as  forming  an  exception  to  the  proposition 
"  that  laws  are  a  species  of  commands." 

It  often,  indeed,  happens  (as  I  shall  shew  in  the  proper 
place),  that  laws  declaratory  in  name  are  imperative  in  effect: 
Legislative,  like  judicial  interpretation,  being  frequently  de- 
ceptive ;  and  establishing  new  law,  under  guise  of  expound- 
ing the  old. 

4.  Laws  to  repeal  laws,  and  to  release  from  existing  duties, 
must  also  be  excepted  from  the  proposition  cc  that  laws  are 
a  species  of  commands/'  In  so  far  as  they  release  from 
duties  imposed  by  existing  laws,  they  are  not  commands, 
but  revocations  of  commands.  They  authorize  or  permit 
the  parties,  to  whom  the  repeal  extends,  to  do  or  to  forbear 
from  acts  which  they  were  commanded  to  forbear  from  or 
to  do.  And,  considered  with  regard  to  this,  their  imme- 
diate or  direct  purpose,  they  are  often  named  permissive 
laivs,  or,  more  briefly  and  more  properly,  permissions. 

Remotely  and  indirectly,  indeed,  permissive  laws  are  often 
or  always  imperative.  For  the  parties  released  from  duties 
are  restored  to  liberties  or  rights  :  and  duties  answering 
those  rights  are,  therefore,  created  or  revived. 

But  this  is  a  matter  which  I  shall  examine  with  exactness, 
when  I  analyze  the  expressions  "  legal  right/'  "  permission 
by  the  sovereign  or  state/'  and  "civil  or  political  liberty." 

5.  Imperfect  laws,  or  laws  of  imperfect  obligation,  must 
also  be  excepted  from  the  proposition  "  that  laws  are  a 
species  of  commands." 

An  imperfect  law  (with  the  sense  wherein  the  term  is  used 

c  2 
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by  the  Roman  jurists)  is  a  law  which  wants  a  sanction,  and 
which,  therefore,  is  not  binding.  A  law  declaring  that  cer- 
tain acts  are  crimes,  but  annexing  no  punishment  to  the 
commission  of  acts  of  the  class,  is  the  simplest  and  most 
obvious  example. 

Though  the  author  of  an  imperfect  law  signifies  a  desire, 
he  manifests  no  purpose  of  enforcing  compliance  with  the 
desire.  But  where  there  is  not  a  purpose  of  enforcing  com- 
pliance with  the  desire,  the  expression  of  a  desire  is  not  a 
command.  Consequently,  an  imperfect  law  is  not  so  pro- 
perly a  law,  as  counsel,  or  exhortation,  addressed  by  a  su- 
perior to  inferiors. 

Examples  of  imperfect  laws  are  cited  by  the  Roman  ju- 
rists. But  with  us  in  England,  laws  professedly  imperative 
are  always  (I  believe)  perfect  or  obligatory.  Where  the 
English  legislature  affects  to  command,  the  English  tribunals 
not  unreasonably  presume  that  the  legislature  exacts  obedi- 
ence. And,  if  no  specific  sanction  be  annexed  to  a  given 
law,  a  sanction  is  supplied  by  the  courts  of  justice,  agreeably 
to  a  general  maxim  which  obtains  in  cases  of  the  kind. 

The  imperfect  laws,  of  which  I  am  now  speaking,  are 
laws  which  are  imperfect,  in  the  sense  of  the  Roman  jurists : 
that  is  to  say,  laws  which  speak  the  desires  of  political 
superiors,  but  which  their  authors  (by  oversight  or  design) 
have  not  provided  with  sanctions.  Many  of  the  writers  on 
morals,  and  on  the  so  called  laic  of  nature,  have  annexed  a 
different  meaning  to  the  term  imperfect.  Speaking  of  im- 
perfect obligations,  they  commonly  mean  duties  which  are 
not  legal :  duties  imposed  by  commands  of  God,  or  duties 
imposed  by  positive  morality,  as  contradistinguished  to 
duties  imposed  by  positive  law.  An  imperfect  obligation,  in 
the  sense  of  the  Roman  jurists,  is  exactly  equivalent  to  no 
obligation  at  all.  For  the  term  imperfect  denotes  simply, 
that  the  law  wants  the  sanction  appropriate  to  laws  of  the 
kind.  An  imperfect  obligation,  in  the  other  meaning  of  the 
expression,  is  a  religious  or  a  moral  obligation.     The  term 
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imperfect  does  not  denote  that  the  Jaw  imposing  the  duty 
wants  the  appropriate  sanction.  It  denotes  that  the  law 
imposing  the  duty  is  not  a  law  established  by  a  political  su- 
perior :  that  it  wants  that  perfect,  or  that  surer  or  more 
cogent  sanction,  which  is  imparted  by  the  sovereign  or  state. 
I  believe  that  I  have  now  reviewed  all  the 

Laws  {pro- 

classes  of  objects,  to  which  the  term  laws  is  impro-  peri?  so 

i  t     -i  rm       i  •  -|  called)  which 

perly  applied.  The  laws  (improperly  so  called)  mays«not 
which  I  have  now  enumerated,  are  (I  think)  the  unl)eiatnc" 
only  laws  which  are  not  commands.  But,  though  these 
are  the  only  laws  which  realty  are  not  commands,  there  are 
certain  laws  (properly  so  called)  which  may  seem  not  impe- 
rative. Accordingly,  I  will  subjoin  a  few  remarks  upon  laws 
of  this  dubious  character. 

1.  There  are  laws,  it  may  be  said,  which  merely  create 
rights  :  And,  seeing  that  every  command  imposes  a  duty, 
laws  of  this  nature  are  not  imperative. 

But,  as  I  have  intimated  already,  and  shall  shew  com- 
pletely hereafter,  there  are  no  laws  merely  creating  rights. 
There  are  laws,  it  is  true,  which  merely  create  ditties  :  duties 
not  correlating  with  correlating  rights,  and  which,  there- 
fore, may  be  styled  absolute.  But  every  law,  really  confer- 
ring a  right,  imposes  expressly  or  tacitly  a  relative  duty,  or 
a  duty  correlating  with  the  right.  If  it  specify  the  remedy 
to  be  given,  in  case  the  right  shall  be  infringed,  it  imposes 
the  relative  duty  expressly.  If  the  remedy  to  be  given  be 
not  specified,  it  refers  tacitly  to  pre-existing  law,  and  clothes 
the  right  which  it  purports  to  create  with  a  remedy  provided 
by  that  law.  Every  law,  really  conferring  a  right,  is,  there- 
fore, imperative  :  as  imperative,  as  if  its  only  purpose  were 
the  creation  of  a  duty,  or  as  if  the  relative  duty,  which  it 
inevitably  imposes,  were  merely  absolute. 

The  meanings  of  the  term  right,  are  various  and  per- 
plexed ;  taken  with  its  proper  meaning,  it  comprises  ideas 

*  Laws  which  for  any  reason  are  merely  null  or  void,  are  clearly  not 
laws  in  any  signification  of  the  term.     When  we  say  that  a  Law  is  null, 
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which  are  numerous  and  complicated ;  and  the  searching 
and  extensive  analysis,  which  the  term,  therefore,  requires, 
would  occupy  more  room  than  could  be  given  to  it  in  the 
present  lecture.  It  is  not,  however,  necessary,  that  the 
analysis  should  be  performed  here.  I  purpose,  in  my  earlier 
lectures,  to  determine  the  province  of  jurisprudence  ;  or  to 
distinguish  the  laws  established  by  political  superiors,  from 
the  various  laws,  proper  and  improper,  with  which  they  are 
frequently  confounded.  And  this  I  may  accomplish  exactly 
enough,  without  a  nice  inquiry  into  the  import  of  the  term 
right. 

2.  According  to  an  opinion  which  I  must  notice  inciden- 
tally here,  though  the  subject  to  which  it  relates  will  be 
treated  directly  hereafter,  customary  laws  must  be  excepted 
from  the  proposition  "that  laws  are  a  species  of  commands." 

By  many  of  the  admirers  of  customary  laws  (and,  espe- 
cially, of  their  German  admirers),  they  are  thought  to  oblige 
legally  (independently  of  the  sovereign  or  state),  because  the 
citizens  or  subjects  have  observed  or  kept  them.  Agreeably 
to  this  opinion,  they  are  not  the  creatures  of  the  sovereign 
or  state,  although  the  sovereign  or  state  may  abolish  them 
at  pleasure.  Agreeably  to  this  opinion,  they  are  positive 
law  (or  law,  strictly  so  called),  inasmuch  as  they  are  enforced 
by  the  courts  of  justice  :  But,  that  notwithstanding,  they 
exist  as  positive  law  by  the  spontaneous  adoption  of  the 
governed,  and  not  by  position  or  establishment  on  the  part 
of  political  superiors.  Consequently,  customary  laws,  consi- 
dered as  positive  law,  are  not  commands.  And,  consequently, 
customary  laws,  considered  as  positive  law,  are  not  laws  or 
rules,  properly  so  called. 

An  opinion  less  mysterious,  but  somewhat  allied  to  this, 
is  not  uncommonly  held  by  the  adverse  party  :  by  the  party 
which  is  strongly  opposed  to  customary  law ;    and  to  all 

we  resort  to  an  expression,  which  in  strictness  is  contradictory  and  absurd, 
for  the  purpose  of  avoiding  circumlocution.  We  mean  that  a  something 
which  somebody  calls  a  Law  is  not  a  Law. — MS.  Note  by  the  Author. 
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law  made  judicially,  or  in  the  way  of  judicial  legislation. 
According  to  the  latter  opinion,  all  judge-made  law,  or  all 
judge- made  law  established  by  subject  judges,  is  purely  the 
creature  of  the  judges  by  whom  it  is  established  immediately. 
To  impute  it  to  the  sovereign  legislature,  or  to  suppose  that 
it  speaks  the  will  of  the  sovereign  legislature,  is  one  of  the 
foolish  or  knavish  fictions  with  which  lawyers,  in  every  age 
and  nation,  have  perplexed  and  darkened  the  simplest  and 
clearest  truths. 

I  think  it  will  appear,  on  a  moment's  reflexion,  that 
each  of  these  opinions  is  groundless  :  that  customary  law 
is  imperative,  in  the  proper  signification  of  the  term  ;  and 
that  all  judge-made  law  is  the  creature  of  the  sovereign  or 
state. 

At  its  origin,  a  custom  is  a  rule  of  conduct  which  the  go- 
verned observe  spontaneously,  or  not  in  pursuance  of  a  law 
set  by  a  political  superior.  The  custom  is  transmuted  into 
positive  law,  when  it  is  adopted  as  such  by  the  courts  of  jus- 
tice, and  when  the  judicial  decisions  fashioned  upon  it  are 
enforced  by  the  power  of  the  state.  But  before  it  is  adopted 
by  the  courts,  and  clothed  with  the  legal  sanction,  it  is  merely 
a  rule  of  positive  morality  :  a  rule  generally  observed  by  the 
citizens  or  subjects  ;  but  deriving  the  only  force,  which'  it 
can  be  said  to  possess,  from  the  general  disapprobation  fall- 
ing on  those  who  transgress  it. 

Now  when  judges  transmute  a  custom  into  a  legal  rule 
for  make  a  legal  rule  not  suggested  by  a  custom),  the  legal 
rule  which  they  establish  is  established  by  the  sovereign 
legislature.  A  subordinate  or  subject  judge  is  merely  a 
minister.  The  portion  of  the  sovereign  power  which  lies 
at  his  disposition  is  merely  delegated.  The  rules  which  he 
makes  derive  their  legal  force  from  authority  given  by  the 
state  :  an  authority  which  the  state  may  confer  expressly, 
but  which  it  commonly  imparts  in  the  way  of  acquiescence. 
For,  since  the  state  may  reverse  the  rules  which  he  makes, 
and  yet  permits  him  to  enforce  them  by  the  power  of  the 
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political  community,  its  sovereign  will  cc  that  his  rules  shall 
obtain  as  law"  is  clearly  evinced  by  its  conduct,  though  not 
by  its  express  declaration. 

The  admirers  of  customary  law  love  to  trick  out  their  idol 
with  mysterious  and  imposing  attributes.  But  to  those  who 
can  see  the  difference  between  positive  law  and  morality, 
there  is  nothing  of  mystery  about  it.  Considered  as  rules 
of  positive  morality,  customary  laws  arise  from  the  consent 
of  the  governed,  and  not  from  the  position  or  establishment 
of  political  superiors.  But,  considered  as  moral  rules  turned 
into  positive  laws,  customary  laws  are  established  by  the 
state  :  established  by  the  state  directly,  when  the  customs 
are  promulged  in  its  statutes  ;  established  by  the  state  cir- 
cuitously,  when  the  customs  are  adopted  by  its  tribunals. 

The  opinion  of  the  party  which  abhors  judge-made  law, 
springs  from  their  inadequate  conception  of  the  nature  of 
commands. 

Like  other  significations  of  desire,  a  command  is  express 
or  tacit.  If  the  desire  be  signified  by  words  (written  or 
spoken),  the  command  is  express.  If  the  desire  be  signified 
by  conduct  (or  by  any  signs  of  desire  which  are  not  words), 
the  command  is  tacit. 

Now  when  customs  are  turned  into  legal  rules  by  deci- 
sions of  subject  judges,  the  legal  rules  which  emerge  from 
the  customs  are  tacit  commands  of  the  sovereign  legislature. 
The  state,  which  is  able  to  abolish,  permits  its  ministers  to 
enforce  them  :  and  it,  therefore,  signifies  its  pleasure,  by  that 
its  voluntary  acquiescence,  "  that  they  shall  serve  as  a  law  to 
the  governed/' 

My  present  purpose  is  merely  this  :  to  prove  that  the 
positive  law  styled  customary  (and  all  positive  law  made  ju- 
dicially) is  established  by  the  state  directly  or  circuitously, 
and,  therefore,  is  imperative.  I  am  far  from  disputing,  that 
law  made  judicially  (or  in  the  way  of  improper  legislation) 
and  law  made  by  statute  (or  in  the  properly  legislative  man- 
ner) are  distinguished  by  weighty-  differences.     I  shall  in- 
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quire,  in  future  lectures,  what  those  differences  are ;  and 
why  subject  judges,  who  are  properly  ministers  of  the  law, 
have  commonly  shared  with  the  sovereign  in  the  business 
of  making  it. 

I  assume,  then,  that  the  only  laws  which  are  laws  which 
not  imperative  are  the  following: — 1.  The  laws  mantis,  enu- 
or  rules  which  I  style  positive  morality.    2.  Laws  mcra  ec' 
merely  metaphorical.    3.  Declaratory  laws,  or  laws  explain- 
ing the  import  of  existing  positive  law.   4.  Laws  abrogating 
or  repealing  existing  positive  law.     5.  Imperfect  laws,  or 
laws  of  imperfect  obligation  (with  the  sense  wherein  the  ex- 
pression is  used  by  the  Roman  jurists). 

But  the  space  occupied  in  the  science  by  these  improper 
laws  is  comparatively  narrow  and  insignificant.  Accordingly, 
although  I  shall  take  them  into  account  so  often  as  I  refer 
to  them  directly,  I  shall  throw  them  out  of  account  on  other 
occasions.  Or  (changing  the  expression)  I  shall  limit  the 
term  law  to  laws  which  are  imperative,  unless  I  extend  it 
expressly  to  laws  which  are  not. 
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[The  following  manuscript  fragment  is  marked  c  Introduction 
to  Lecture  II.  9  : — It  was  no  doubt  intended  to  be  incorporated 
with  the  lecture,  but,  in  obedience  to  the  rule  I  have  prescribed 
to  myself,  no  attempt  has  been  made  to  alter  its  form. — S.  A.] 

The  Matter  of  the  Science  of  Jurisprudence  is  Law 
(strictly  so  called). 

But  this,  as  I  stated  in  the  preceding  lecture,  is  liable  to 
be  confounded  with  certain  objects,  to  which  it  is  allied  or 
related  in  the  way  of  resemblance  or  analogy  :  viz.  Divine 
Laws  and  Religious  Precepts  ;  Moral  Rules  or  the  Laws  of 
Morality  ;  and  Laws  merely  improper,  or  purely  metapho- 
rical. 

To  extricate  the  subject  of  Jurisprudence  from  these 
foreign,  though  related,  objects.,  is  the  purpose  which  I  am 
trying  to  accomplish  in  this  earlier  portion  of  my  course  : 
and  in  order  to  accomplish  this  purpose,  the  following,  I 
think,  is  the  obvious  and  convenient  method  : — 

1st,  To  enumerate  the  essentials  of  a  law  or  rule  (as 
taken  in  the  largest  signification  which  can  be  given  to  the 
term  with  propriety). 

2ndly,  Having  stated  the  essentials  of  a  law  (in  the  largest 
signification  of  the  term,)  to  distinguish  divine  and  moral 
laws  from  laws,  strictly  so  called. 

3rdly.  To  advert,  briefly,  to  the  metaphorical  applications 
of  the  term,  and  to  cleanse  it  of  the  other  ambiguities  by 
which  its  import  is  obscured. 

Accordingly,  I  endeavoured,  in  my  last  lecture,  to  ex- 
plain the  essentials  of  a  law  (as  taken  in  the  largest  sig- 
nification which  can  be  given  to  the  term  with  propriety) 
as  embracing  every  object  to  which  we  can  apply  the  term 
without  extending  its  import  analogically,  and  without  devi- 
ating into  sheer  metaphor  :  as  comprising  religious  precepts 


JURISPRUDENCE  DETERMINED. 


27 


and  certain  moral  rules,  together  with  the  laws  which  are 
strictly  so  styled. 

Subject  to  the  restrictions  which  I  there  stated,  and  which 
it  were  extremely  inconvenient  to  repeat  here,  the  result  of 
the  analysis  which  I  applied  to  the  term  law,  is  this  : — 

1st,  That  a  law  or  rule  is  a  command. 

2ndly,  That,  as  distinguished  from  the  commands  which 
may  be  named  occasional  or  particular,  a  law  is  a  command, 
which  obliges  to  a  course  of  conduct ;  or  which  obliges,  ge- 
nerally and  indefinitely y  to  acts  or  forbearances  of  a  class. 

But  laws  which  are  strictly  so  called  (laws  established  by 
political  superiors)  are  not  the  o?ily  objects  which  this  defi- 
nition embraces.  It  comprises  every  object  to  which  the 
term  law  can  be  extended,  unless  it  be  used  with  a  mean- 
ing which  is  purely  metaphorical  and  improper.  It  applies, 
with  perfect  precision,  to  religious  precepts  j  or  to  the  laws 
which  are  established  immediately  by  God  himself :  And  it 
also  applies  (although  with  a  little  inaccurac}7)  to  those  laws 
of  human,  but  not  of  political  institution,  which  may  be 
styled  the  moral  law,  or  the  rules  or  precepts  of  morality. 
In  short,  I  have  stated  the  essentials  of  a  law  (in  the  large 
signification  of  the  term)  and  have  still  to  distinguish  the 
laws  which  are  the  matter  of  the  science  of  jurisprudence, 
from  the  laws  divine  and  human  which  are  the  matter  of 
other  sciences. 


LECTUEE  II. 

In  my  first  lecture,  I  stated  or  suggested  the  The  con 
purpose  and  the  manner  of  my  attempt  to  de-  nexkm  of  the 

A        1  m  *  A  second  with. 

termine  the  province  of  lurisprudence  :  to  distin-  the  first  iec- 

ture. 

guish  positive  law,  the  appropriate  matter  of  juris- 
prudence, from  the  various  objects  to  which  it  is  related  by 
resemblance,  and  to  which  it  is  related,  nearly  or  remotely, 
by  a  strong  or  slender  analogy. 

In  pursuance  of  that  purpose,  and  agreeably  to  that 
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The  Divine 
laws,  or  the 
laws  of  God. 


manner,  I  stated  the  essentials  of  a  law  or  rule  (taken  with 
the  largest  signification  which  can  be  given  to  the  term  2)ro~ 
perly). 

In  pursuance  of  that  purpose,  and  agreeably  to  that  man- 
ner, I  proceed  to  distinguish  laws  set  by  men  to  men  from 
those  Divine  laws  which  are  the  ultimate  test  of  human. 

The  Divine  laws,  or  the  laws  of  God,  are  laws 
set  by  God  to  his  human  creatures.  As  I  have  in- 
timated already,  and  shall  shew  more  fully  here- 
after, they  are  laws  or  rules,  properly  so  called. 

As  distinguished  from  duties  imposed  by  human  laws, 
duties  imposed  by  the  Divine  laws  may  be  called  religious 
duties. 

As  distinguished  from  violations  of  duties  imposed  by 
human  laws,  violations  of  religious  duties  are  styled  sins. 

As  distinguished  from  sanctions  annexed  to  human  laws, 
the  sanctions  annexed  to  the  Divine  laws  may  be  called  re- 
ligious sanctions.  They  consist  of  the  evils,  or  pains,  which 
we  may  suffer  here  or  hereafter,  by  the  immediate  appoint- 
ment of  God,  and  as  consequences  of  breaking  his  command- 
ments. 

Of  the  Divine  laws,  or  the  laws  of  God,  some 
are  revealed  or  promulged,  and  others  are  unre- 
vealed.  Such  of  the  laws  of  God  as  are  unre- 
vealed  are  not  unfrequently  denoted  by  the  fol- 
lowing names  or  phrases:  "the  law  of  nature;"  "natural 
law;"  "the  law  manifested  to  man  by  the  light  of  nature 
or  reason  "the  laws,  precepts  or  dictates  of  natural  reli- 
gion." 

The  revealed  law  of  God,  and  the  portion  of  the  law  of 
God  which  is  tmrevealed,  are  manifested  to  men  in  different 
ways,  or  by  different  sets  of  signs. 

such  of  the  With  regard  to  the  laws  which  God  is  pleased 
Divine  laws    ^Q  reveaz  the  way  wherein  they  are  manifested  is 

as  are  ve-  >  %j  %j 

veaied.  easily  conceived.  They  are  express  commands  : 
portions  of  the  zvord  of  God  :  commands  signified  to  men 


Of  the  Divine 
laws,  some 
are  revealed, 
and  others 
are  unre- 
vealed. 
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through  the  medium  of  human  language ;  and  uttered  by 
God  directly,  or  by  servants  whom  he  sends  to  announce 
them. 

Such  of  the  Divine  laws  as  are  unrevealed  are  such  of  the 
laws  set  by  God  to  his  human  creatures,  but  not  ^^„n7e- 
through  the  medium  of  human  language,  or  not  vealed- 
expressly. 

These  are  the  only  laws  which  he  has  set  to  that  portion 
of  mankind  who  are  excluded  from  the  light  of  Revelation. 

These  laws  are  binding  upon  us  (who  have  access  to  the 
truths  of  Revelation),  in  so  far  as  the  revealed  law  has  left 
our  duties  undetermined.  For,  though  his  express  decla- 
rations are  the  clearest  evidence  of  his  will,  we  must  look 
for  many  of  the  duties,  which  God  has  imposed  upon  us, 
to  the  marks  or  signs  of  his  pleasure  which  are  styled  the 
light  of  nature.  Paley  and  other  divines  have  proved  be- 
yond a  doubt,  that  it  was  not  the  purpose  of  Revelation 
to  disclose  the  wltole  of  those  duties.  Some  we  could  not 
know,  without  the  help  of  Revelation  ;  and  these  the  re- 
vealed law  has  stated  distinctly  and  precisely.  The  rest  we 
may  know,  if  we  will,  by  the  light  of  nature  or  reason  ;  and 
these  the  revealed  law  supposes  or  assumes.  It  passes  them 
over  in  silence,  or  with  a  brief  and  incidental  notice. 

But  if  God  has  given  us  laws  which  he  has  „ 

ill  i  What  is  the 

not  revealed  or  promulged,  how  shall  we  know  i«^to8uch 

1  of  the  Divine 


them  ?     AVhat   are  those  signs  of  his  pleasure,  laws  as  are 
wrhich  we  style  the  light  of  nature  ;  and  oppose,  by  unrCTca  e 
that  figurative  phrase,  to  express  declarations  of  his  will  ? 


The  hypotheses  or  theories  which  attempt  to  The  h&pothe- 

J7  *  .  lTi-    i  sesov  theories 

resolve  this  question,  may  be  reduced,  1  think,  to  which  regard 

A  the  nature  of 

tWO.  that  index. 

According  to  one  of  them,  there  are  human  ac-  Xhe  hypotbe- 

tions  which  all  mankind  approve,  human  actions  ^fs a°^7y 
which  all  men  disapprove;  and  these  universal 
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natepracti-  sentiments  arise  at  the  thought  of  those  actions, 
j>te*/  of  a      spontaneously,  instantly,  and  inevitably.  Being 

practical  rea-  .         ,-.  i-t  -i    •  iir»  ,i 

8on;ofa.com-  common  to  all  mankind,  and  inseparable  trom  the 
etc^etc?5^  thoughts  of  those  actions,  these  sentiments  are 
marks  or  signs  of  the  Divine  pleasure.  They  are 
proofs  that  the  actions  which  excite  them  are  enjoined  or  for- 
bidden by  the  Deity. 

The  rectitude  or  pravity  of  human  conduct,  or  its  agree- 
ment or  disagreement  with  the  laws  of  God,  is  instantly  in- 
ferred from  these  sentiments,  without  the  possibility  of  mis- 
take. He  has  resolved  that  our  happiness  shall  depend  on 
our  keeping  his  commandments  :  and  it  manifestly  consists 
with  his  manifest  wisdom  and  goodness,  that  we  should 
know  them  promptly  and  certainly.  Accordingly,  he  has  not 
committed  us  to  the  guidance  of  our  slow  and  fallible  rea- 
son. He  has  wisely  endowed  us  with  feelings,  which  warn 
us  at  every  step  ;  and  pursue  us,  with  their  importunate 
reproaches,  when  we  wander  from  the  path  of  our  duties. 

These  simple  or  inscrutable  feelings  have  been  likened 
to  the  outward  senses,  and  styled  the  moral  sense  :  though, 
admitting  that  the  feelings  exist,  and  are  proofs  of  the  Di- 
vine pleasure,  I  am  unable  to  discover  the  analogy  which 
suggested  the  comparison  and  the  name.  The  objects 
or  appearances  which  properly  are  perceived  through  the 
senses,  are  perceived  immediately,  or  without  an  inference 
of  the  understanding.  According  to  the  hypothesis  which 
I  have  briefly  stated  or  suggested,  there  is  always  an  in- 
ference of  the  understanding,  though  the  inference  is  short 
and  inevitable.  From  feelings  which  arise  within  us  when 
we  think  of  certain  actions,  we  infer  that  those  actions  are 
enjoined  or  forbidden  by  the  Deity. 

The  hypothesis,  however,  of  a  moral  sense,  is  expressed 
in  other  ways. 

The  laws  of  God,  to  which  these  feelings  are  the  index, 
are  not  unfrequently  named  innate  practical  pri?zciples,  or 
postulates  of  practical  reason  :  or  they  are  said  to  be  written 
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on  our  hearts,  by  the  finger  of  their  great  Author,  in  broad 
and  indelible  characters. 

Common  sense  (the  most  yielding  and  accommodating  of 
phrases)  has  been  moulded  and  fitted  to  the  purpose  of  ex- 
pressing the  hypothesis  in  question.  In  all  their  decisions 
on  the  rectitude  or  pravity  of  conduct  (its  agreement  or 
disagreement  with  the  unrevealed  law),  mankind  are  said  to 
be  determined  by  common  sense  :  this  same  common  sense 
meaning,  in  this  instance,  the  simple  or  inscrutable  senti- 
ments which  I  have  endeavoured  to  describe. 

Considered  as  affecting  the  soul,  when  the  man  thinks 
especially  of  his  oivn  conduct,  these  sentiments,  feelings,  or 
emotions,  are  frequently  styled  his  conscience. 


According  to  the  other  of  the  adverse  theories  ^  , 

-  .  The  theory  or 

or  hypotheses,  the  laws  of  God,  which  are  not  re-  hypothesis  of 
vealed  or  promulged,  must  be  gathered  by  man 
from  the  goodness  of  God,  and  from  the  tendencies  of  hu- 
man actions.  In  other  words,  the  benevolence  of  God,  with 
the  principle  of  general  utility,  is  our  only  index  or  guide  to 
his  unrevealed  law* 

God  designs  the  happiness  of  all  his  sentient  A  brief  sum- 
creatures.  Some  human  actions  forward  that  be-  Seory  ofh° 
nevolent  purpose,  or  their  tendencies  are  benefi-  utlht^- 
cent  or  useful.  Other  human  actions  are  adverse  to  that 
purpose,  or  their  tendencies  are  mischievous  or  pernicious. 
The  former,  as  promoting  his  purpose,  God  has  enjoined. 
The  latter,  as  opposed  to  his  purpose,  God  has  forbidden. 
He  has  given  us  the  faculty  of  observing  ;  of  remembering  ; 
of  reasoning  :  and,  by  duly  applying  those  faculties,  we  may 
collect  the  tendencies  of  our  actions.  Knowing  the  ten- 
dencies of  our  actions,  and  knowing  his  benevolent  purpose, 
we  know  his  tacit  commands. 

Such  is  a  brief  summary  of  this  celebrated  The  following 
theory.  I  should  wander  to  a  measureless  distance  c*Planatlons 
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of  that  sum-    from  the  main  purpose  of  my  lectures,  if  I  stated 

mary  briefly        -ni  i  .  .  ,  i  •  i 

introduced.'  all  the  explanations  with  which  that  summary 
must  be  received.  But,  to  obviate  the  principal  misconcep- 
tions to  which  the  theory  is  obnoxious,  I  will  subjoin  as  many 
of  those  explanations  as  my  purpose  and  limits  will  admit. 

The  theory  is  this.  Inasmuch  as  the  goodness  of  God 

is  boundless  and  impartial,  he  designs  the  greatest  happi- 
ness of  all  his  sentient  creatures  :  he  wills  that  the  aggre- 
gate of  their  enjoyments  shall  find  no  nearer  limit  than 
that  which  is  inevitably  set  to  it  by  their  finite  and  imper- 
fect nature.  From  the  probable  effects  of  our  actions  on 
the  greatest  happiness  of  all,  or  from  the  tendencies  of  hu- 
man actions  to  increase  or  diminish  that  aggregate,  we  may 
infer  the  laws  which  he  has  given,  but  has  not  expressed  or 
revealed. 

Now  the  tendency  of  a  human  action  (as  its 

The  true  ten- 

dencyof*  tendency  is  thus  understood)  is  the  whole  of  its 
tion,  and  the   tendency:  the  sum  of  its  probable  consequences, 

true  test  of.  n  .  •  .        .  •    i        j  i 

that  ten-  in  so  iar  as  they  are  important  or  material  :  the 
dency.  sum  of  its  remote  and  collateral,  as  well  as  of  its 

direct  consequences,  in  so  far  as  any  of  its  consequences  may 
influence  the  general  happiness. 

Trying  to  collect  its  tendency  (as  its  tendency  is  thus 
understood),  we  must  not  consider  the  action  as  if  it  were 
single  and  insulated,  but  must  look  at  the  class  of  actions  to 
which  it  belongs.  The  probable  specific  consequences  of 
doing  that  single  act,  of  forbearing  from  that  single  act,  or 
of  omitting  that  single  act,  are  not  the  objects  of  the  in- 
quiry. The  question  to  be  solved,  is  this.  If  acts  of  the 
class  were  ge?ierally  done,  or  generally  forborne  or  omitted, 
what  would  be  the  probable  effect  on  the  general  happiness 
or  good  ? 

Considered  by  itself,  a  mischievous  act  may  seem  to  be 
useful  or  harmless.  Considered  by  itself,  a  useful  act  may 
seem  to  be  pernicious. 

For  example,  If  a  poor  man  steal  a  handful  from  the 
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heap  of  his  rich  neighbour,  the  act,  considered  by  itself,  is 
harmless  or  positively  good.  One  man's  poverty  is  as- 
suaged with  the  superfluous  wealth  of  another. 

But  suppose  that  thefts  were  general  (or  that  the  useful 
right  of  property  were  open  to  frequent  invasions),  and  mark 
the  result. 

Without  security  for  property,  there  were  no  inducement 
to  save.  Without  habitual  saving  on  the  part  of  proprie- 
tors, there  were  no  accumulation  of  capital.  Without  ac- 
cumulation of  capital,  there  were  no  fund  for  the  payment 
of  wages,  no  division  of  labour,  no  elaborate  and  costly 
machines  :  there  were  none  of  those  helps  to  labour  which 
augment  its  productive  power,  and,  therefore,  multiply  the 
enjoyments  of  every  individual  in  the  community.  fre- 
quent invasions  of  property  would  bring  the  rich  to  po- 
verty ;  and,  what  were  a  greater  evil,  would  aggravate  the 
poverty  of  the  poor. 

If  a  single  and  insulated  theft  seem  to  be  harmless  or 
good,  the  fallacious  appearance  merely  arises  from  this  :  that 
the  vast  majority  of  those,  who  are  tempted  to  steal,  ab- 
stain from  invasions  of  property.  Such  is  the  quantity  of 
wealth  engendered  by  general  security,  that  the  handful 
subtracted  by  the  thief  is  as  nothing  when  compared  with 
the  bulk. 

Again  :  If  I  evade  the  payment  of  a  tax  imposed  by  a 
good  government,  the  specific  effects  of  the  mischievous  for- 
bearance are  indisputably  useful.  For  the  money  which  I 
unduly  withhold  is  convenient  to  myself ;  and,  compared 
with  the  bulk  of  the  public  revenue,  is  a  quantity  too  small 
to  be  missed.  But  the  regular  payment  of  taxes  is  neces- 
sary to  the  existence  of  the  government.  And  I,  and  the 
rest  of  the  community,  enjoy  the  security  which  it  gives, 
because  the  payment  of  taxes  is  rarely  evaded. 

In  the  cases  now  supposed,  the  act  or  omission  is  good, 
considered  as  single  or  insulated  ;  but,  considered  with  the 
rest  of  its  class,  is  evil.     In  other  cases,  an  act  or  omission 

vox,.  I.  D 
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is  evil,  considered  as  single  or  insulated  ;  but,  considered 
with  the  rest  of  its  class,  is  good. 

For  example,  A  punishment,  as  a  solitary  fact,  is  an  evil  : 
the  pain  inflicted  on  the  criminal  being  added  to  the  mis- 
chief of  the  crime.  But,  considered  as  part  of  a  system,  a 
punishment  is  useful  or  beneficent.  By  a  dozen  or  score 
of  punishments,  thousands  of  crimes  are  prevented.  With 
the  sufferings  of  the  guilty  few,  the  security  of  the  many  is 
purchased.  By  the  lopping  of  a  peccant  member,  the  body 
is  saved  from  decay. 

It,  therefore,  is  true  generally  (for  the  proposition  admits 
of  exceptions),  that,  to  determine  the  true  tendency  of  an 
act,  forbearance  or  omission,  we  must  resolve  the  following 
question. — What  would  be  the  probable  effect  on  the  gene- 
ral happiness  or  good,  if  similar  acts,  forbearances  or  omis- 
sions were  general  or  frequent  ? 

Such  is  the  test  to  which  we  must  usually  resort,  if  we 
would  try  the  true  tendency  of  an  act,  forbearance  or  omis- 
sion :  Meaning,  by  the  true  tende?icj/  of  an  act,  forbearance 
or  omission,  the  sum  of  its  probable  effects  on  the  general 
happiness  or  good,  or  its  agreement  or  disagreement  with 
the  principle  of  general  utility. 

According  to  But,  if  this  be  the  ordinary  test  for  trying  the 
utmty^od's  tendencies  of  actions,  and  if  the  tendencies  of  ac- 
commands      tions  be  the  index  to  the  will  of  God,  it  follows 

are  mostly  * 

ndes.  that  most  of  his  commands  are  general  or  univer- 

sal. The  useful  acts  which  he  enjoins,  and  the  pernicious 
acts  which  he  prohibits,  he  enjoins  or  prohibits,  for  the  most 
part,  not  singly,  but  by  classes  :  not  by  commands  which 
are  particular,  or  directed  to  insulated  cases  ;  but  by  laws 
or  rules  which  are  general,  and  commonly  inflexible. 

For  example,  Certain  acts  are  pernicious,  considered  as  a 
class  :  or  (in  other  words)  the  frequent  repetition  of  the  act 
were  adverse  to  the  general  happiness,  though,  in  this  or 
that  instance,  the  act  might  be  useful  or  harmless.  Further  : 
Such  are  the  motives  or  inducements  to  the  commission  of 
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acts  of  the  class,  that,  unless  we  were  determined  to  forbear- 
ance by  the  fear  of  punishment,  they  would  be  frequently 
committed.  Now,  if  we  combine  these  data  with  the  wis- 
dom and  goodness  of  God,  we  must  infer  that  he  forbids 
such  acts,  and  forbids  them  without  exception.  In  the  tenth, 
or  the  hundredth  case,  the  act  might  be  useful  :  in  the  nine, 
or  the  ninety  and  nine,  the  act  would  be  pernicious.  If  the 
act  were  permitted  or  tolerated  in  the  rare  and  anomalous 
case,  the  motives  to  forbear  in  the  others  would  be  weakened 
or  destroyed.  In  the  hurry  and  tumult  of  action,  it  is  hard 
to  distinguish  justly.  To  grasp  at  present  enjoyment,  and 
to  turn  from  present  uneasiness,  is  the  habitual  inclination 
of  us  all.  And  thus,  through  the  weakness  of  our  judgments, 
and  the  more  dangerous  infirmity  of  our  wills,  we  should  fre- 
quently stretch  the  exception  to  cases  embraced  by  the  rule. 

Consequently,  where  acts,  considered  as  a  class,  are  useful 
or  pernicious,  we  must  conclude  that  he  enjoins  or  forbids 
them,  and  by  a  rule  which  probably  is  inflexible. 

Such,  I  say,  is  the  conclusion  at  which  we  it  does  not 
must  arrive,  supposing  that  the  fear  of  punish-  the  theory  of 

.    -i  .       .       .  .  .  utility,  that 

ment  be  necessary  to  incite  or  restrain.  ^-/useful 
For  the  tendency  of  an  act  is  one  thing  :  the  object  of  aAe 
utility  of  enjoining  or  forbidding  it  is  another  j^nc'tionTand 
thing.     There  are  classes  of  useful  acts,  which  ^ouY action, 
it  were  useless  to  enjoin  ;  classes  of  mischievous  ahniw^^ 
acts,  which  it  were  useless  to  prohibit.  Sane- 
tions  were  superfluous.     We  are  sufficiently  prone  to  the 
useful,  and  sufficiently  averse  from  the  mischievous  acts, 
without  the  motives  which  are  presented  to  the  will  by  a 
lawgiver.    Motives  natural  or  spontaneous  (or  motives  other 
than  those  which  are  created  by  injunctions  and  prohibi- 
tions) impel  us  to  action  in  the  one  case,  and  hold  us  to 
forbearance  in  the  other.     In  the  language  of  Mr.  Locke, 
cc  The  mischievous  omission  or  action  would  bring  down  evils 
upon  us,  which  are  its  natural  products  or  consequences  ; 
and  which,  as  natural  inconveniences,  operate  without  a  lair" 

d  2 
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A^current  Now,  if  the  measure  or  test  which  I  have  en- 

objection  to  deavoured  to  explain  be  the  ordinary  measure  or 
utiiity^trC-  test  for  trying  the  tendencies  of  our  actions,  the 

duced  and  .  .  ■*  •  p  ,i         i  •      j  •  i  •  i 

stated.  most  current  and  specious  or  the  objections,  which 

are  made  to  the  theory  of  utility,  is  founded  in  gross  mis- 
take, and  is  open  to  triumphant  refutation. 

The  theory,  be  it  always  remembered,  is  this  : 
Our  motives  to  obey  the  laws  which  God  has  given  us, 
are  paramount  to  all  others.  For  the  transient  pleasures 
which  we  may  snatch,  or  the  transient  pains  which  we  may 
shun,  by  violating  the  duties  which  they  impose,  are  nothing 
in  comparison  with  the  pains  by  which  those  duties  are  sanc- 
tioned. 

The  greatest  possible  happiness  of  all  his  sentient  crea- 
tures, is  the  purpose  and  the  effect  of  those  laws.  For  the 
benevolence  by  which  they  were  prompted,  and  the  wis- 
dom with  which  they  were  planned,  equal  the  might  which 
enforces  them. 

But,  seeing  that  such  is  their  purpose,  they  embrace  the 
wJiole  of  our  conduct  :  so  far,  that  is,  as  our  conduct  may 
promote  or  obstruct  that  purpose  ;  and  so  far  as  injunctions 
and  prohibitions  are  necessary  to  correct  our  desires. 

In  so  far  as  the  laws  of  God  are  clearly  and  indisputably 
revealed,  we  are  bound  to  guide  our  conduct  by  the  plain 
meaning  of  their  terms.  In  so  far  as  they  are  not  revealed, 
we  must  resort  to  another  guide  :  namely,  the  probable  effect 
of  our  conduct  on  that  general  happiness  or  good  which  is 
the  object  of  the  Divine  Lawgiver  in  all  his  laws  and  com- 
mandments. 

In  each  of  these  cases,  the  source  of  our  duties  is  the 
same;  though  the  proofs  by  which  we  know  them  are  different. 
The  principle  of  general  utility  is  the  index  to  many  of  these 
duties  ;  but  the  principle  of  general  utility  is  not  their  foun- 
tain or  source.  For  duties  or  obligations  arise  from  com- 
mands and  sanctions.  And  commands,  it  is  manifest,  proceed 
not  from  abstractions,  but  from  living  and  rational  beings. 
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Admit  these  premises,  and  the  following  conclusion  is  in- 
evitable. The  u>7iole  of  our  conduct  should  be  guided  by 

the  principle  of  utility,  in  so  far  as  the  conduct  to  be  pur- 
sued has  not  been  determined  by  Revelation.  For,  to  con- 
form to  the  principle  or  maxim  with  which  a  law  coincides, 
is  equivalent  to  obeying  that  law. 

Such  is  the  theory:  which  I  have  repeated  in  various  forms, 
and,  I  fear,  at  tedious  length,  in  order  that  my  younger 
hearers  might  conceive  it  with  due  distinctness. 

The  current  and  specious  objection  to  which  I  have  ad- 
verted, may  be  stated  thus  : 

c  Pleasure  and  pain  (or  good  and  evil)  are  inseparably 
?  connected.  Every  positive  act,  and  every  forbearance  or 
c  omission,  is  followed  by  both  :  immediately  or  remotely, 
'  directly  or  collaterally,  to  ourselves  or  to  our  fellow  crea- 
-  tures. 

*  Consequently,  if  we  shape  our  conduct  justly  to  the  prin- 
c  ciple  of  general  utility,  every  election  which  we  make  be- 
c  tween  doing  or  forbearing  from  an  act  will  be  preceded  by 
c  the  following  process.  Firxt :  We  shall  conjecture  the  con- 
c  sequences  of  the  act,  and  also  the  consequences  of  the  for- 
'  bearance.  For  these  are  the  competing  elements  of  that 
c  calculation,  which,  according  to  our  guiding  principle,  we 
'  are  bound  to  make.  Secondly  :  We  shall  compare  the  con- 
c  sequences  of  the  act  with  the  consequences  of  the  forbear- 
c  ance,  and  determine  the  set  of  consequences  which  gives 
c  the  balance  of  advantage  :  which  yields  the  larger  residue 
c  of  probable  good,  or  (adopting  a  different,  though  exactly 
c  equivalent  expression)  which  leaves  the  smaller  residue  of 
c  probable  evil. 

'  Now  let  us  suppose  that  we  actually  tried  this  process, 
c  before  we  arrived  at  our  resolves.  And  then  let  us  mark 
'  the  absurd  and  mischievous  effects  which  would  inevitably 
'  follow  our  attempts. 

4  Generally  speaking,  the  period  allowed  for  deliberation 
*  is  brief :  and  to  lengthen  deliberation  beyond  that  limited 
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period,  is  equivalent  to  forbearance  or  omission.  Conse- 
quently, if  we  performed  this  elaborate  process  completely 
and  correctly,  we  should  often  defeat  its  purpose.  We 
should  abstain  from  action  altogether,  though  utility  re- 
quired  us  to  act ;  or  the  occasion  for  acting  usefully  would 
slip  through  our  fingers,  whilst  we  weighed,  with  anxious 
scrupulosity,  the  merits  of  the  act  and  the  forbearance. 

c  But  feeling  the  necessity  of  resolving  promptly,  we  should 
not  perform  the  process  completely  and  correctly.  We 
should  guess  or  conjecture  hastily  the  effects  of  the  act 
and  the  forbearance,  and  compare  their  respective  effects 
with  equal  precipitancy.  Our  premises  would  be  false  or 
imperfect ;  our  conclusions,  badly  deduced.  Labouring  to 
adjust  our  conduct  to  the  principle  of  general  utility,  we 
should  work  inevitable  mischief. 

c  And  such  were  the  consequences  of  following  the  prin- 
ciple of  utility,  though  we  sought  the  true  and  the  useful 
wTith  simplicity  and  in  earnest.  But,  as  we  commonly  pre- 
fer our  own  to  the  interests  of  our  fellow  creatures,  and  our 
own  immediate  to  our  own  remote  interests,  it  is  clear  that 
we  should  warp  the  principle  to  selfish  and  sinister  ends. 

c  The  final  cause  or  purpose  of  the  Divine  laws  is  the 
general  happiness  or  good.  But  to  trace  the  effect  of  our 
conduct  on  the  general  happiness  or  good  is  not  the  way 
to  know  them.  By  consulting  and  obeying  the  laws  of 
God  we  promote  our  own  happiness  and  the  happiness  of 
our  fellow  creatures.  But  we  should  not  consult  his  laws, 
we  should  not  obey  his  laws,  and,  so  far  as  in  us  lay,  we 
should  thwart  their  benevolent  design,  if  we  made  the  ge- 
neral happiness  our  object  or  end.  In  a  breath,  we  should 
widely  deviate  in  effect  from  the  principle  of  general  utility 
by  taking  it  as  the  guide  of  our  conduct/ 

The  two  apt         Such,  I  believe,  is  the  meaning  of  those  who 

ti^Tfo^gohig  object  to  the  principle  of  utility  c  that  it  were  a 

bSeflj°Stro-   dangerous  principle  of  conduct/ 

dllccA-  As  the  objectors  are  not  remarkable  for  clear 
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and  determinate  thinking,  I  am  not  quite  certain  that  I 
have  conceived  the  objection  exactly.  But  I  have  sincerely 
endeavoured  to  understand  it,  and  to  put  it  distinctly  and 
fairly. 

It  has  been  said,  in  answer  to  this  objection,  that  it  in- 
volves a  contradiction  in  terms.  Danger  is  another  name  for 
probable  mischief :  And,  surely,  we  best  avert  the  probable 
mischiefs  of  our  conduct,  by  conjecturing  and  estimating  its 
probable  consequences.  To  say  c  that  the  principle  of  utility 
were  a  dangerous  principle  of  conduct/  is  to  say  c  that  it  were 
contrary  to  utility  to  consult  utility/ 

Now,  though  this  is  so  brief  and  pithy  that  I  heartily 
wish  it  were  conclusive,  I  must  needs  admit  that  it  scarcely 
touches  the  objection,  and  falls  far  short  of  a  crushing  re- 
duction to  absurdity.  For  the  objection  is  manifestly  this  : 
— that  we  cannot  foresee  and  estimate  the  probable  effects 
of  our  conduct  :  that  if  we  attempted  to  calculate  its  good 
and  its  evil  consequences,  our  presumptuous  attempt  at  cal- 
culation would  lead  us  to  error  and  sin. 

But,  though  this  is  not  the  refutation,  there  is  a  refuta- 
tion. 

And,  first,  If  utility  be  our  only  index  to  the  The/r^  an- 
tacit  commands  of  the  Deity,  it  is  idle  to  object  ^^^%^m 
its  imperfections.  We  must  even  make  the  most  Jection stated, 
of  it. 

If  we  were  endowed  with  a  moral  sense,  or  with  a  com- 
mon sense,  or  with  a  practical  reason,  we  scarcely  should  con- 
strue his  commands  by  the  principle  of  general  utility.  If 
our  souls  were  furnished  out  with  innate  2^^^ctical  princi- 
ples, we  scarcely  should  read  his  commands  in  the  tenden- 
cies of  human  actions.  For,  by  the  supposition,  man  would 
be  gifted  with  a  peculiar  organ  for  acquiring  a  knowledge 
of  his  duties.  The  duties  imposed  by  the  Deity  would 
be  subjects  of  immediate  consciousness,  and  completely  ex- 
empted from  the  jurisdiction  of  observation  and  induction. 
An  attempt  to  displace  that  invincible  consciousness,  and  to 
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thrust  the  principle  of  utility  into  the  vacant  seat,  would  be 
simply  impossible  and  manifestly  absurd.  An  attempt  to 
taste  or  smell  by  force  of  syllogism,  were  not  less  hopeful  or 
judicious. 

But,  if  we  are  not  gifted  with  that  peculiar  organ,  we 
must  take  to  the  principle  of  utility,  let  it  be  never  so  de- 
fective. We  must  gather  our  duties,  as  we  can,  from  the  ten- 
dencies of  human  actions  ;  or  remain,  at  our  own  peril,  in 
ignorance  of  our  duties.  We  must  pick  our  scabrous  way 
with  the  help  of  a  glimmering  light,  or  wander  in  profound 
darkness. 

The  second  Whether  there  be  any  ground  for  the  hypothe- 
answerto  the  s^s  Q£  a  morai  sense,  is  a  question  which  I  shall 

foregoing  ob-  a 

ject ion  briefly  duly  examine  in  a  future  lecture,  but  which  I  shall 

introduced.  «/ 

not  pursue  in  the  present  place.  For  the  present 
is  a  convenient  place  for  the  introduction  of  another  topic  : 
namely,  that  they  who  advance  the  objection  in  question  mis- 
understand the  theory  which  they  presume  to  impugn. 

Their  objection  is  founded  on  the  following  assumption. 

 That,  if  we  adjusted  our  conduct  to  the  principle  of 

general  utility,  every  election  which  we  made  between  doing 
and  forbearing  from  an  act  would  be  preceded  by  a  calcula- 
tion :  by  an  attempt  to  conjecture  and  compare  the  respec- 
tive probable  consequences  of  action  and  forbearance. 

Or  (changing  the  expression)  their  assumption  is  this.  

That,  if  we  adjusted  our  conduct  to  the  principle  of  general 
utility,  our  conduct  would  always  be  determined  by  an  im- 
mediate or  direct  resort  to  it. 

And,  granting  their  assumption,  I  grant  their  inference. 
I  grant  that  the  principle  of  utility  were  a  halting  and  pur- 
blind guide. 

But  their  assumption  is  groundless.  They  are  battering 
(and  most  effectually)  a  misconception  of  their  own,  whilst 
they  fancy  they  are  hard  at  work  demolishing  the  theory 
which  they  hate. 

For,  according  to  that  theory,  our  conduct  would  conform 
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to  rules  inferred  from  the  tendencies  of  actions,  but  would 
not  be  determined  by  a  direct  resort  to  the  principle  of 
general  utility.  Utility  would  be  the  test  of  our  conduct, 
ultimately,  but  not  immediately  :  the  immediate  test  of  the 
rules  to  which  our  conduct  would  conform,  but  not  the  im- 
mediate test  of  specific  or  individual  actions.  Our  rules 
would  be  fashioned  on  utility  ;  our  conduct,  on  our  rules. 

Recall  the  true  test  for  trying  the  tendency  of  an  action, 
and,  by  a  short  and  easy  deduction,  you  will  see  that  their 
assumption  is  groundless. 

If  we  would  try  the  tendency  of  a  specific  or 
mdividual  act,  we  must  not  contemplate  the  act  duct  were 
as  if  it  were  single  and  insulated,  but  must  look  ed  to  the 
at  the  class  of  acts  to  which  it  belongs.     We  general  utili- 
must  suppose  that  acts  of  the  class  were  generally  ducwo^id 
done  or  omitted,  and  consider  the  probable  effect  theSo^V^t, 
upon  the  general  happiness  or  good.  rui™  which 

We  must  guess  the  consequences  which  would  th^Deky  w 
follow,  if  acts  of  the  class  were  general  ;  and  also  *°  which  the 

7  .  tendencies  of 

the  consequences  which  would  follow,  if  they  were  human  ac- 

±  *  •  tions  are  the 

generally  omitted.     We  must  then  compare  the  ^deor 

consequences  on  the  positive  and  negative  sides, 

and  determine  on  which  of  the  two  the  balance  of  advantage 

lies. 

If  it  lie  on  the  positive  side,  the  tendency  of  the  act  is 
good  :  or  (adopting  a  wider,  yet  exactly  equivalent  expres- 
sion) the  general  happiness  requires  that  acts  of  the  class 
shall  be  done.  If  it  lie  on  the  negative  side,  the  tendency 
of  the  act  is  bad  :  or  (again  adopting  a  wrider,  yet  exactly 
equivalent  expression)  the  general  happiness  requires  that 
acts  of  the  class  shall  be  forborne. 

In  a  breath>  if  we  truly  try  the  tendency  of  a  specific  or 
individual  act,  we  try  the  tendency  of  the  class  to  which 
that  act  belongs.  The  particular  conclusion  which  we  draw, 
with  regard  to  the  single  act,  implies  a  general  conclusion 
embracing  all  similar  acts. 
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But,  concluding  that  acts  of  the  class  are  useful  or  per- 
nicious, we  are  forced  upon  a  further  inference.  Adverting 
to  the  known  wisdom  and  the  known  benevolence  of  the 
Deity,  we  infer  that  he  enjoins  or  forbids  them  by  a  general 
and  inflexible  rale. 

Such  is  the  inference  at  which  we  inevitably  arrive,  sup- 
posing that  the  acts  be  such  as  to  call  for  the  intervention  of 
a  lawgiver. 

To  rules  thus  inferred,  and  lodged  in  the  memory,  our 
conduct  would  conform  immediately  if  it  were  truly  adjusted 
to  utility.  To  consider  the  specific  consequences  of  single 
or  individual  acts,  would  seldom  consist  with  that  ultimate 
principle.  And  our  conduct  would,  therefore,  be  guided  by 
general  conclusions,  or  (to  speak  more  accurately)  by  rules 
inferred  from  those  conclusions. 

But,  this  being  admitted,  the  necessity  of  pausing  and 
calculating,  which  the  objection  in  question  supposes,  is  an 
imaginary  necessity.  To  preface  each  act  or  forbearance  by 
a  conjecture  and  comparison  of  consequences,  were  clearly 
superfluous  and  mischievous.  It  were  clearly  superfluous, 
inasmuch  as  the  result  of  that  process  would  be  embodied 
in  a  known  rule.  It  were  clearly  mischievous,  inasmuch  as 
the  true  result  would  be  expressed  by  that  rule,  whilst  the 
process  would  probably  be  faulty,  if  it  were  done  on  the  spur 
of  the  occasion. 

•  ,         Speaking  generally,  human  conduct,  including 

Theory  and        ,       *  i  i  •  i    •  i  • 

practice  are    the  human  conduct  which  is  subject  to  the  Divine 
commands,  is  inevitably  guided  by  rules,  or  by 
principles  or  maxims. 

If  our  experience  and  observation  of  particulars  were  not 
generalized,  our  experience  and  observation  of  particulars 
would  seldom  avail  us  in  practice.  To  review  on  the  spur 
of  the  occasion  a  host  of  particulars,  and  to  obtain  from 
those  particulars  a  conclusion  applicable  to  the  case,  were  a 
process  too  slow  and  uncertain  to  meet  the  exigencies  of  our 
lives.     The  inferences  suggested  to  our  minds  by  repeated 
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experience  and  observation,  are,  therefore,  drawn  into  prin- 
ciples, or  compressed  into  maxims.  These  we  carry  about 
ns  ready  for  use,  and  apply  to  individual  cases  promptly 
or  without  hesitation  :  without  reverting  to  the  process  by 
which  they  were  obtained  ;  or  without  recalling,  and  array- 
ing before  our  minds,  the  numerous  and  intricate  consider- 
ations of  which  they  are  handy  abridgments. 

This  is  the  main,  though  not  the  only  use  of  theory : 
which  ignorant  and  weak  people  are  in  a  habit  of  opposing 
to  practice,  but  which  is  essential  to  practice  guided  by  ex- 
perience and  observation. 

"  'T  is  true  in  theory;  but,  then,  'tis  false  in  practice  " 
Such  is  a  common  talk.  This  says  Noodle  ;  propounding 
it  with  a  look  of  the  most  ludicrous  profundity. 

But,  with  due  and  discreet  deference  to  this  worshipful 
and  weighty  personage,  that  which  is  true  in  theory  is  also 
true  in  practice. 

Seeing  that  a  true  theory  is  a  compendium  of  particular 
truths,  it  is  necessarily  true  as  applied  to  particular  cases. 
The  terms  of  the  theory  are  general  and  abstract,  or  the 
particular  truths  which  the  theory  implies  would  not  be 
abbreviated  or  condensed.  But,  unless  it  be  true  of  parti- 
culars, and,  therefore,  true  in  practice,  it  has  no  truth  at  all. 
Truth  is  always  particular,  though  language  is  commonly 
general.  Unless  the  terms  of  a  theory  can  be  resolved  into 
particular  truths,  the  theory  is  mere  jargon  :  a  coil  of  those 
senseless  abstractions  which  often  ensnare  the  instructed ; 
and  in  which  the  wits  of  the  ignorant  are  certainly  caught 
and  entangled,  when  they  stir  from  the  track  of  authority, 
and  venture  to  think  for  themselves. 

They  who  talk  of  theory  as  if  it  were  the  antagonist  of 
practice,  or  of  a  thing  being  true  in  theory  but  not  true  in 
practice,  mean  (if  they  have  a  meaning)  that  the  theory 
in  question  is  false  :  that  the  particular  truths  which  it  con- 
cerns are  treated  imperfectly  or  incorrectly ;  and  that,  if  it 
were  applied  in  practice,  it  might,  therefore,  mislead.  They 
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say  that  truth  in  theory  is  not  truth  in  practice.  They  mean 
that  a  false  theory  is  not  a  true  one,  and  might  lead  us  to 
practical  errors. 

if  our  con-  Speaking,  then ,  generally ,  human  conduct  is  ine- 
truly  Adjust-  vitably  guided  by  rules,  or  by  principles  or  maxims. 
principle  of  The  human  conduct  which  is  subject  to  the 
pnerai  utiii-  D[vilie  commands,  is  not  only  guided  by  rules, 

ty,  our  con-  *  J    ZD  J  9 

du^^olildbe  but  also  by  moral  sentiments  associated  with  those 

guided,  tor  J 
the  most  rules, 
part,  by  sen- 
timent's asso-        If  I  believe  (no  matter  why)  that  acts  of  a  class 

ciated  with  v  j*     i  •  *  «■ 

rules:  rules    or  description  are  enioined  or  forbidden  by  the 

which  ema-        T^    .  A  ,  .  r»     t  ✓ 

nate  from  the  JJeity,  a  moral  sentiment  or  teeling  (or  a  sentiment 

Deity,  and  to  p     t  n  1      *  •  i  -  i      ,  •       x   •  • 

which  the  or  teeling  ot  approbation  or  disapprobation)  is  m- 
hVi.mm^c8-^  separably  connected  in  my  mind  with  the  thought 
Sewri^6  or  conception  of  such  acts.  And  by  this  I  am 
urged  to  do,  or  restrained  from  doing  such  acts, 
although  I  advert  not  to  the  reason  in  which  my  belief  ori- 
ginated, nor  recall  the  Divine  rule  which  I  have  inferred 
from  that  reason. 

Now,  if  the  reason  in  wdiich  my  belief  originated  be  the 
useful  or  pernicious  tendency  of  acts  of  the  class,  my  con- 
duct is  truly  adjusted  to  the  principle  of  general  utility,  but 
my  conduct  is  not  determined  by  a  direct  resort  to  it.  It 
is  directly  determined  by  a  sentiment  associated  with  acts  of 
the  class,  and  with  the  rule  which  I  have  inferred  from  their 
tendency. 

If  my  conduct  be  truly  adjusted  to  the  principle  of  gene- 
ral utility,  my  conduct  is  guided  remotely  by  calculation. 
But,  immediately,  or  at  the  moment  of  action,  my  conduct 
is  determined  by  sentiment.  I  am  swayed  by  sentiment  as 
imperiously  as  I  should  be  swayed  by  it,  supposing  I  were 
utterly  unable  to  produce  a  reason  for  my  conduct,  and  were 
ruled  by  the  capricious  feelings  which  are  styled  the  moral 
sense. 

For  example,  Reasons  which  are  quite  satisfactory,  but 
somewhat  numerous  and  intricate,  convince  me  that  the  in- 
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stitution  of  property  is  necessary  to  the  general  good.  Con- 
vinced of  this,  I  am  convinced  that  thefts  are  pernicious. 
Convinced  that  thefts  are  pernicious,  I  infer  that  the  Deity 
forbids  them  by  a  general  and  inflexible  rule. 

Now  the  train  of  induction  and  reasoning  by  which  I  ar- 
rive at  this  rule,  is  somewhat  long  and  elaborate.  But  I 
am  not  compelled  to  repeat  the  process,  before  I  can  know 
with  certainty  that  T  should  forbear  from  taking  your  purse. 
A  sentiment  of  aversion  is  associated  in  my  mind  with 
the  thought  or  conception  of  a  theft:  And,  without  ad- 
verting to  the  reasons  which  have  convinced  me  that  thefts 
are  pernicious,  or  without  adverting  to  the  rule  which  I 
have  inferred  from  their  pernicious  tendency,  I  am  deter- 
mined by  that  ready  emotion  to  keep  my  fingers  from  your 
purse. 

To  think  that  the  theory  of  utility  would  substitute  calcu- 
lation for  sentiment,  is  a  gross  and  flagrant  error  :  the  error 
of  a  shallow,  precipitate  understanding.  He  who  opposes 
calculation  and  sentiment,  opposes  the  rudder  to  the  sail,  or 
to  the  breeze  which  swells  the  sail.  Calculation  is  the  guide, 
and  not  the  antagonist  of  sentiment.  Sentiment  without  cal- 
culation, were  blind  and  capricious  ;  but  calculation  without 
sentiment,  were  inert. 

To  crush  the  moral  sentiments,  is  not  the  scope  or  pur- 
pose of  the  true  theory  of  utility.  It  seeks  to  impress  those 
sentiments  with  a  just  or  beneficent  direction  :  to  free  us  of 
groundless  likings,  and  from  the  tyranny  of  senseless  anti- 
pathies ;  to  fix  our  love  upon  the  useful,  our  hate  upon  the 
pernicious. 

If,  then,  the  principle  of  utility  were  the  pre-  if  our  con- 

duct  Wei*© 

siding  principle  of  our  conduct,  our  conduct  would  truly  adjust- 

be  determined  immediately  by  Divine  rules,  Or  principle  of 

rather  by  moral  sentiments  associated  with  those  ty,  our  con- 

rules.     And,  consequently,  the  application  of  the  conform^ibr 

principle  of  utility  to  particular  or  individual  cases,  part^toSi)i- 

would  neither  be  attended  by  the  errors,  nor  fol-  vme  rules> 
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lowed  by  the  mischiefs,  which  the  current  objec- 
tion in  question  supposes. 

But  these  conclusions  (like  most  conclusions) 
must  be  taken  with  limitations. 

There  certainly  are  cases  (of  comparatively  rare 
occurrence)  wherein  the  specific  considerations  ba- 
lance or  outweigh  the  general  :  cases  which  (in 
the  language  of  Bacon)  are  "  immersed  in  mat- 
ter" :  cases  perplexed  with  peculiarities  from  which 
it  were  dangerous  to  abstract  them  ;  and  to  which 
our  attention  would  be  directed,  if  we  were  true 
to  our  presiding  principle.  It  were  mischievous  to 
depart  from  a  rule  which  regarded  any  of  these 
cases  ;  since  every  departure  from  a  rule  tends  to 
weaken  its  authority.  But  so  important  were  the 
specific  consequences  which  would  follow  our  re- 
solves, that  the  evil  of  observing  the  rule  might  surpass  the 
evil  of  breaking  it.  Looking  at  the  reasons  from  which  we 
had  inferred  the  rule,  it  were  absurd  to  think  it  inflexible. 
We  should,  therefore,  dismiss  the  rule  ;  resort  directly  to  the 
principle  upon  which  our  rules  were  fashioned  ;  and  calcu- 
late specific  consequences  to  the  best  of  our  knowledge  and 
ability. 

For  example,  If  we  take  the  principle  of  utility  as  our 
index  to  the  Divine  commands,  we  must  infer  that  obedi- 
ence to  established  government  is  enjoined  generally  by  the 
Deity.  For,  without  obedience  to  "  the  powers  which  be," 
there  were  little  security  and  little  enjoyment.  The  ground, 
however,  of  the  inference,  is  the  utility  of  government :  And 
if  the  protection  which  it  yields  be  too  costly,  or  if  it  vex 
us  with  needless  restraints  and  load  us  with  needless  exac- 
tions, the  principle  which  points  at  submission  as  our  general 
duty  may  counsel  and  justify  resistance.  Disobedience  to  an 
established  government,  let  it  be  never  so  bad,  is  an  evil  s 
For  the  mischiefs  inflicted  by  a  bad  government  are  less 
than  the  mischiefs  of  anarchy.    So  momentous,  however,  is 
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the  difference  between  a  bad  and  a  good  government,  that, 
if  it  would  lead  to  a  good  one,  resistance  to  a  bad  one  would 
be  useful.  The  anarchy  attending  the  transition,  were  an 
extensive,  but  a  passing  evil :  The  good  which  would  fol- 
low the  transition,  were  extensive  and  lasting.  The  pecu- 
liar good  would  outweigh  the  generic  evil  :  The  good  which 
would  crown  the  change  in  the  insulated  and  eccentric  case, 
would  more  than  compensate  the  evil  which  is  inseparable 
from  rebellion. 

Whether  resistance  to  government  be  useful  or  pernici- 
ous, be  consistent  or  inconsistent  with  the  Divine  pleasure, 
is,  therefore,  an  anomalous  question.  We  must  try  it  by  a 
direct  resort  to  the  ultimate  or  presiding  principle,  and  not 
by  the  Divine  rule  which  the  principle  clearly  indicates.  To 
consult  the  rule,  were  absurd.  For,  the  rule  being  gene- 
ral and  applicable  to  ordinary  cases,  it  ordains  obedience  to 
government,  and  excludes  the  question. 

The  members  of  a  political  society  who  revolve  this  mo- 
mentous question,  must,  therefore,  dismiss  the  rule,  and 
calculate  specific  consequences.  They  must  measure  the 
mischief  wrought  by  the  actual  government  ;  the  chance  of 
getting  a  better,  by  resorting  to  resistance  ;  the  evil  which 
must  attend  resistance,  whether  it  prosper  or  fail ;  and  the 
good  which  may  follow  resistance,  in  case  it  be  crowned 
with  success.  And,  then,  by  comparing  these,  the  elements 
of  their  moral  calculation,  they  must  solve  the  question  be- 
fore them  to  the  best  of  their  knowledge  and  ability. 

And  in  this  eccentric  or  anomalous  case,  the  application 
of  the  principle  of  utility  would  probably  be  beset  with  the 
difficulties  which  the  current  objection  in  question  imputes 
to  it  generally.  To  measure  and  compare  the  evils  of  sub- 
mission and  disobedience,  and  to  determine  which  of  the 
two  would  give  the  balance  of  advantage,  wTould  probably 
be  a  difficult  and  uncertain  process.  The  numerous  and 
competing  considerations  by  which  the  question  must  be 
solved,  might  well  perplex  and  divide  the  wise,  and  the  good, 
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and  the  brave.  A  Milton  or  a  Hampden  might  animate 
their  countrymen  to  resistance,  but  a  Hobbes  or  a  Falkland 
would  counsel  obedience  and  peace. 

But,  though  the  principle  of  utility  would  afford  no  cer- 
tain solution,  the  community  would  be  fortunate,  if  their 
opinions  and  sentiments  were  formed  upon  it.  The  preten- 
sions of  the  opposite  parties  being  tried  by  an  intelligible 
test,  a  peaceable  compromise  of  their  difference  would,  at 
least,  be  possible.  The  adherents  of  the  established  govern- 
ment, might  think  it  the  most  expedient:  but,  as  their 
liking  would  depend  upon  reasons,  and  not  upon  names 
and  phrases,  they  might  possibly  prefer  innovations,  of  which 
they  would  otherwise  disapprove,  to  the  mischiefs  of  a  vio- 
lent contest/  They  might  chance  to  see  the  absurdity  of  up- 
holding the  existing  order,  with  a  stiffness  which  must  end 
in  anarchy.  The  party  affecting  reform,  being  also  intent 
upon  titilitf/y  would  probably  accept  concessions  short  of  their 
notions  and  wishes,  rather  than  persist  in  the  chase  of  a 
greater  possible  good  through  the  evils  and  the  hazards  of 
a  war.  In  short,  if  the  object  of  each  party  were  measured 
by  the  standard  of  utility,  each  might  compare  the  worth  of 
its  object  with  the  cost  of  a  violent  pursuit. 

But,  if  the  parties  were  led  by  their  ears,  and  not  by  the 
principle  of  utility  ;  if  they  appealed  to  unmeaning  abstrac- 
tions, or  to  senseless  fictions  ;  if  they  mouthed  of  C€  the  rights 
of  man/'  or  "  the  sacred  rights  of  sovereigns  of  u  unalien- 
able liberties,"  or  "  eternal  and  immutable  justice  ;M  of  an 
€€  original  contract  or  covenant,"  or  "  the  principles  of  an 
inviolable  constitution";  neither  could  compare  its  object 
with  the  cost  of  a  violent  pursuit,  nor  woidd  the  difference 
between  them  admit  of  a  peaceable  compromise.  A  sacred 
or  unalienable  right  is  truly  and  indeed  invaluable :  For, 
seeing  that  it  means  nothing,  there  is  nothing  with  which  it 
can  be  measured.  Parties  who  rest  their  pretensions  on  the 
jargon  to  which  I  have  adverted,  must  inevitably  push  to 
their  objects  through  thick  and  thin,  though  their  objects 
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be  straws  or  feathers  as  weighed  in  the  balance  of  utility. 
Having  bandied  their  fustian  phrases,  and  "  bawled  till  their 
lungs  be  spent/'  they  must  even  take  to  their  weapons,  and 
fight  their  difference  out. 

It  really  is  important  (though  I  feel  the  audacity  of  the 
paradox),  that  men  should  think  distinctly,  and  speak  with 
a  meaning. 

In  most  of  the  domestic  broils  which  have  agitated  civi- 
lized communities,  the  result  has  been  determined,  or  seri- 
ously affected,  by  the  nature  of  the  prevalent  talk  :  by  the 
nature  of  the  topics  or  phrases  which  have  figured  in  the 
war  of  words.  These  topics  or  phrases  have  been  more 
than  pretexts:  more  than  varnish:  more  than  distinguish- 
ing cockades  mounted  by  the  opposite  parties. 

For  example,  If  the  bulk  of  the  people  of  England  had 
thought  and  reasoned  with  Mr.  Burke,  had  been  imbued 
with  the  spirit  and  had  seized  the  scope  of  his  arguments, 
her  needless  and  disastrous  war  with  her  American  colonies 
would  have  been  stifled  at  the  birth.  The  stupid  and  in- 
furiate majority  who  rushed  into  that  odious  war,  could 
perceive  and  discourse  of  nothing  but  the  sovereignty  of  the 
mother  country,  and  her  so  called  right  to  tax  her  colonial 
subjects. 

But,  granting  that  the  mother  country  was  properly  the 
sovereign  of  the  colonies,  granting  that  the  fact  of  her  sove- 
reignty was  proved  by  invariable  practice,  and  granting  her 
so  called  right  to  tax  her  colonial  subjects,  this  was  hardly 
a  topic  to  move  an  enlightened  people. 

Is  it  the  interest  of  England  to  insist  upon  her  sove- 
reignty ?  Is  it  her  interest  to  exercise  her  right  without 
the  approbation  of  the  colonists  ?  Eor  the  chance  of  a  slight 
revenue  to  be  wrung  from  her  American  subjects,  and  of  a 
trifling  relief  from  the  taxation  which  now  oppresses  herself, 
shall  she  drive  those  reluctant  subjects  to  assert  their  al- 
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leged  independence,  visit  her  own  children  with  the  evil  of 
war,  squander  her  treasures  and  soldiers  in  trying  to  keep 
them  down,  and  desolate  the  very  region  from  which  the 
revenue  must  be  drawn  ?  These  and  the  like  considera- 
tions would  have  determined  the  people  of  England,  if  their 
dominant  opinions  and  sentiments  had  been  fashioned  on 
the  principle  of  utility. 

And,  if  these  and  the  like  considerations  had  determined 
the  public  mind,  the  public  would  have  damned  the  project 
of  taxing  and  coercing  the  colonies,  and  the  government 
would  have  abandoned  the  project.  For,  it  is  only  in  the 
ignorance  of  the  people,  and  in  their  consequent  mental 
imbecility,  that  governments  or  demagogues  can  find  the 
means  of  mischief. 

If  these  and  the  like  considerations  had  determined  the 
public  mind,  the  expenses  and  miseries  of  the  war  would 
have  been  avoided  ;  the  connection  of  England  with  America 
would  not  have  been  torn  asunder  ;  and,  in  case  their  com- 
mon interests  had  led  them  to  dissolve  it  quietly,  the  rela- 
tion of  sovereign  and  subject,  or  of  parent  and  child,  would 
have  been  followed  by  an  equal,  but  intimate  and  lasting 
alliance.  For  the  interests  of  the  two  nations  perfectly  coin- 
cide ;  and  the  open,  and  the  covert  hostilities,  with  which 
they  plague  one  another,  are  the  offspring  of  a  bestial  anti- 
pathy begotten  by  their  original  quarrel. 

But  arguments  drawn  from  utility  were  not  to  the  dull 
taste  of  the  stupid  and  infuriate  majority.  The  rabble,  great 
and  small,  would  hear  of  nothing  but  their  right.  "  They 'd 
a  right  to  tax  the  colonists,  and  tax  'em  they  would  :  Ay, 
that  they  would."  Just  as  if  a  right  were  worth  a  rush  of 
itself,  or  a  something  to  be  cherished  and  asserted  indepen- 
dently of  the  good  that  it  may  bring. 

Mr.  Burke  would  have  taught  them  better  :  would  have 
purged  their  muddled  brains,  and  "  laid  the  fever  in  their 
souls/*  with  the  healing  principle  of  utility.  He  asked  them 
what  they  would  get,  if  the  project  of  coercion  should  sue- 
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ceed  ;  and  implored  them  to  compare  the  advantage  with 
the  hazard  and  the  cost.  But  the  sound  practical  men  still 
insisted  on  the  right ;  and  sagaciously  shook  their  heads  at 
him,  as  a  refiner  and  a  theorist. 

If  a  serious  difference  shall  arise  between  ourselves  and 
Canada,  or  if  a  serious  difference  shall  arise  between  our- 
selves and  Ireland,  an  attempt  will  probably  be  made  to 
cram  us  with  the  same  stuff.  But,  such  are  the  mighty 
strides  which  reason  has  taken  in  the  interval,  that  I  hope 
we  shall  not  swallow  it  with  the  relish  of  our  good  ances- 
tors. It  will  probably  occur  to  us  to  ask,  whether  she  be 
worth  keeping,  and  whether  she  be  worth  keeping  at  the 
cost  of  a  war  ? — I  think  there  is  nothing  romantic  in  the 
hope  which  I  now  express  ;  since  an  admirable  speech  of  Mr. 
Baring,  advising  the  relinquishment  of  Canada,  was  seem- 
ingly received,  a  few  years  ago,  with  general  assent  and  ap- 
probation.* 

There  are,  then,  cases,  which  are  anomalous  or  The  second  - 

answer  to  the 

eccentric  ;  and  to  which  the  man,  whose  conduct  foregoing 
was  fashioned  on  utility,  would  apply  that  ulti-  briefly  re- 
mate  principle  immediately  or  directly.     And,  in 
these  anomalous  or  eccentric  cases,  the  application  of  the 
principle  would  probably  be  beset  with  the  difficulties  which 
the  current  objection  in  question  imputes  to  it  generally. 

But,  even  in  these  cases,  the  principle  would  afford  an 
intelligible  test,  and  a  likelihood  of  a  just  solution  :  a  pro- 
bability of  discovering  the  conduct  required  by  the  general 
good,  and,  therefore,  required  by  the  commands  of  a  wise 
and  benevolent  Deity. 

And  the  anomalies,  after  all,  are  comparatively  few.  In 

*  cc  At  the  end  of  the  second  Lecture  refer  forwards  to  the  passage  in 
Lecture  VI.,  relating  to  the  American  war,  and  to  that  relating  to  the 
lights  of  sovereign  governments,  and  governments  lawful  and  unlawful 
by  Divine  law." — MS.  Note  of  the  Author. 

"E  2 
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the  great  majority  of  cases,  the  general  happiness  requires 
that  rules  shall  be  observed,  and  that  sentiments  associated 
with  rules  shall  be  promptly  obeyed.  If  our  conduct  were 
truly  adjusted  to  the  principle  of  general  utility,  our  conduct 
would  seldom  be  determined  by  an  immediate  or  direct  re- 
sort to  it. 
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LECTURE  III. 

In  my  second  lecture,  I  examined  a  current  and  The  connec. 

i  •  »■"••■•  tion  of  the 

specious  objection  to  the  theory  ot  general  utility,  third  with 
The  drift  of  the  objection,  you  undoubtedly  lecture. 

remember  ;  and  you  probably  remember  the  arguments  by 

which  I  attempted  to  refute  it. 

Accordingly,  I  merely  resume  that  general  conclusion 

which  I  endeavoured  to  establish  by  the  second  of  my  two 

answers. 

The  conclusion  may  be  stated  briefly,  in  the  following 
manner. — If  our  conduct  were  truly  adjusted  to  the  prin- 
ciple of  general  utility,  our  conduct  would  conform,  for  the 
most  part,  to  laws  or  rules  :  laws  or  rules  which  are  set  by 
the  Deity,  and  to  which  the  tendencies  of  classes  of  actions 
are  the  guide  or  index. 

But  here  arises  a  difficulty  which  certainly  is  A  second  ob- 

i  ii-i  i  l  c         jection  to  the 

most  perplexing,  and  which  scarcely  admits  ot  a  theory  of  ^  ^ 
solution  that  will  perfectly  satisfy  the  mind. 

If  the  Divine  laws  must  be  gathered  from  the  tendencies 
of  actions,  how  can  they,  who  are  bound  to  keep  them,  know 
them  fully  and  correctly  ? 

So  numerous  are  the  classes  of  actions  to  which  those 
laws  relate,  that  no  single  mind  can  mark  the  whole  of  those 
classes,  and  examine  completely  their  respective  tendencies. 
If  every  single  man  must  learn  their  respective  tendencies, 
and  thence  infer  the  rules  which  God  has  set  to  mankind, 
every  man's  scheme  of  ethics  will  embrace  but  a  part  of 
those  rules,  and,  on  many  or  most  of  the  occasions  which 


54 


THE    PROVINCE  OF 


require  him  to  act  or  forbear,  he  will  be  forced  on  the  dan- 
gerous process  of  calculating  specific  consequences. 

Besides,  ethical,  like  other  wisdom,  "  cometh  by  oppor- 
tunity of  leisure  i"  And,  since  they  are  busied  with  earning 
the  means  of  living,  the  many  are  unable  to  explore  the  field 
of  ethics,  and  to  learn  their  numerous  duties  by  learning  the 
tendencies  of  actions. 

If  the  Divine  laws  must  be  gathered  from  the  tendencies 
of  actions,  the  inevitable  conclusion  is  absurd  and  mon- 
strous. God  has  given  us  laws  which  no  man  can  know 

completely,  and  to  which  the  great  bulk  of  mankind  has 
scarcely  the  slightest  access. 


The  considerations  suggested  by  this  and  the  next  dis- 
course, may  solve  or  extenuate  the  perplexing  difficulty  to 
which  I  have  now  adverted. 


An  answer  to       ln  so  far  as  law  and  morality  are  what  they 

that  second  •  p  i  • 

objection,  in-  ought  to  be  (or  in  so  far  as  law  and  morality  ac- 

troduced.  -1       •  i       1     •        i   •  -  n  , 

cord  with  their  ultimate  test,  or  m  so  iar  as  Jaw 
and  morality  accord  with  the  Divine  commands),  legal  and 
moral  rules  have  been  fashioned  on  the  principle  of  utility, 
or  obtained  by  observation  and  induction  from  the  ten- 
dencies of  human  actions.*     But,  though  they  have  been 

*  The  principle  of  general  Utility  (well  or  ill  understood)  lias  com- 
monly in  fact  and  practice  guided  the  Legislator.  This  is  the  principle 
(well  or  ill  understood)  upon  which  Laics  (strictly  so  called)  have  commonly 
been  fashioned.  Unless  I  adverted  to  it  in  a  distinct  and  precise  manner, 
I  should  scarcely  be  able  to  explain,  distinctly  and  precisely^,  many  of  the 
subjects  which  will  occupy  my  future  Lectures. 

Accordingly,  without  affecting  to  unfold  or  expound  the  principle  (a  task 
which  it  were  difficult  to  accomplish  in  a  long  series  of  discourses),  I  gave 
in  my  last  lecture  a  general  notion  of  it,  and  endeavoured  to  obviate  the 
most  specious  of  the  objections  which  are  commonly  urged  against  it. — 
MS.  Note  of  the  Author.  - 
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fashioned  on  the  principle  of  utility,  or  obtained  by  obser- 
vation and  induction  from  the  tendencies  of  human  actions, 
it  is  not  necessary  that  all  whom  they  bind  should  know 
or  advert  to  the  process  through  which  they  have  been 
gotten.  If  all  whom  they  bind  keep  or  observe  them,  the 
ends  to  which  they  exist  are  sufficiently  accomplished.  The 
ends  to  which  they  exist  are  sufficiently  accomplished,  though 
most  of  those  who  observe  them  be  unable  to  perceive  their 
ends,  and  be  ignorant  of  the  reasons  on  which  they  were 
founded,  or  of  the  proofs  from  which  they  were  inferred. 

According  to  the  theory  of  utility,  the  science  of  Ethics 
or  Deontology  (or  the  science  of  Law  and  Morality,  as  they 
should  be,  or  ought  to  be)  is  one  of  the  sciences  which  rest 
upon  observation  and  induction.  The  science  has  been 
formed,  through  a  long  succession  of  ages,  by  many  and  se- 
parate contributions  from  many  and  separate  discoverers. 
No  single  mind  could  explore  the  whole  of  the  field,  though 
each  of  its  numerous  departments  has  been  explored  by 
numerous  inquirers. 

If  positive  law  and  morality  were  exactly  what  they  ought 
to  be  (or  if  positive  law  and  morality  were  exactly  fashioned 
to  utility),  sufficient  reasons  might  be  given  for  each  of  their 
constituent  rules,  and  each  of  their  constituent  rules  would 
in  fact  have  been  founded  on  those  reasons.  But  no  single 
mind  could  have  found  the  whole  of  those  rules,  nor  could 
any  single  mind  compass  the  whole  of  their  proofs.  Though 
all  the  evidence  would  be  known,  the  several  parts  of  the 
evidence  would  be  known  by  different  men.  Every  single 
man  might  master  a  portio?i  of  the  evidence  :  a  portion  com- 
mensurate with  the  attention  which  he  gave  to  the  science 
of  ethics,  and  with  the  mental  perspicacity  and  vigour  which 
he  brought  to  the  study.  But  no  single  man  could  master 
more  than  a  portion  :  And  many  of  the  rules  of  conduct, 
which  were  actually  observed  or  admitted,  would  be  taken, 
by  the  most  instructed,  on  authority,  testimony,  or  trust. 

In  short,  if  a  system  of  law  and  morality  were  exactly 
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fashioned  to  utility,  all  its  constituent  rules  might  be  known 
by  all  or  most.  But  all  the  numerous  reasons,  upon  which 
the  system  would  rest,  could  scarcely  be  compassed  by  any  : 
whilst  most  must  limit  their  inquiries  to  a  few  of  those 
numerous  reasons  ;  or,  without  an  attempt  to  examine  the 
reasons,  must  receive  the  whole  of  the  rules  from  the  teach- 
ing and  example  of  others. 

But  this  inconvenience  is  not  peculiar  to  law  and  morality. 
It  extends  to  all  the  sciences,  and  to  all  the  arts. 

Many  mathematical  truths  are  probably  taken  upon  trust 
by  deep  and  searching  mathematicians  :  And  of  the  thou- 
sands who  apply  arithmetic  to  daily  and  hourly  use,  not  one 
in  a  hundred  knows  or  surmises  the  reasons  upon  which 
its  rules  are  founded.  Of  the  millions  who  till  the  earth 
and  ply  the  various  handicrafts,  few  are  acquainted  with  the 
grounds  of  their  homely  but  important  arts,  though  these 
arts  are  generally  practised  with  passable  expertness  and 
success. 

The  powers  of  single  individuals  are  feeble  and  poor, 
though  the  powders  of  conspiring  numbers  are  gigantic  and 
admirable.  Little  of  any  man's  knowledge  is  gotten  by 
original  research.  It  mostly  consists  of  results  gotten  by 
the  researches  of  others,  and  taken  by  himself  upon  testi- 
mony, 

And  in  many  departments  of  science  we  may  safely  rely 
upon  testimony  :  though  the  knowledge  which  we  thus  ob- 
tain is  less  satisfactory  and  useful  than  that  which  we  win 
for  ourselves  by  direct  examination  of  the  proofs. 

In  the  mathematical  and  physical  sciences,  and  in  the 
arts  which  are  founded  upon  them,  we  may  commonly  trust 
the  conclusions  which  we  take  upon  authority.  For  the 
adepts  in  these  sciences  and  arts  mostly  agree  in  their  re- 
sults, and  lie  under  no  temptation  to  cheat  the  ignorant 
with  error.  I  firmly  believe  (for  example)  that  the  earth 
moves  round  the  sun  ;  though  I  know  not  a  tittle  of  the 
evidence  from  which  the  conclusion  is  inferred.     And  my 


J  U  RI S PRUDENCE  DETERMINED. 


57 


belief  is  perfectly  rational,  though  it  rests  upon  mere  au- 
thority. For  there  is  nothing  in  the  alleged  fact,  contrary  to 
my  experience  of  nature  :  whilst  all  who  have  scrutinized  the 
evidence  concur  in  affirming  the  fact ;  and  have  no  conceiv- 
able motive  to  assert  and  diffuse  the  conclusion,  but  the  li- 
beral and  beneficent  desire  of  maintaining  and  propagating 
truth. 

But  the  case  is  unhappily  different  with  the  An  objection 
important  science  ot  ethics,  and  also  with  the  va-  going  answer, 
rious  sciences  which  are  nearly  related  to  ethics. 
Those  who  have  inquired,  or  affected  to  inquire  into  ethics, 
have  rarely  been  impartial,  and,  therefore,  have  differed  in 
their  results.  Sinister  interests,  or  prejudices  begotten  by 
such  interests,  have  mostly  determined  them  to  embrace 
the  opinions  which  they  have  laboured  to  impress  upon 
others.  Most  of  them  have  been  advocates  rather  than  in- 
quirers. Instead  of  examining  the  evidence  and  honestly 
pursuing  its  consequences,  most  of  them  have  hunted  for  ar- 
guments in  favour  of  given  conclusions,  and  have  neglected 
or  purposely  suppressed  the  unbending  and  incommodious 
considerations  which  pointed  at  opposite  inferences. 

Now  how  can  the  bulk  of  mankind,  who  have  little  oppor- 
tunity for  research,  compare  the  respective  merits  of  these  va- 
rying and  hostile  opinions,  and  hit  upon  those  of  the  throng 
which  accord  with  utility  and  truth  ?  Here,  testimony  is 
not  to  be  trusted.  There  is  not  that  concurrence  or  agree- 
ment of  numerous  and  impartial  inquirers,  to  which  the  most 
cautious  and  erect  understanding  readily  and  wisely  defers. 
With  regard  to  the  science  of  ethics,  and  to  all  the  various 
sciences  which  are  nearly  related  to  ethics,  invincible  doubt, 
or  blind  and  prostrate  belief,  would  seem  to  be  the  doom  of 
the  multitude.  Anxiously  busied  with  the  means  of  earn- 
ing a  precarious  livelihood,  they  are  debarred  from  every 
opportunity  of  carefully  surveying  the  evidence :  whilst  every 
authority,  whereon  they  may  hang  their  faith,  wants  that 
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mark  of  trust- worthiness  which  justifies  reliance  on  autho- 
rity. 

Accordingly,  the  science  of  ethics,  with  all  the  various 
sciences  which  are  nearly  related  to  ethics,  lag  behind  the 
others.  So  few  are  the  sincere  inquirers  who  turn  their  at- 
tention to  these  sciences,  and  so  difficult  is  it  for  the  multi- 
tude to  perceive  the  worth  of  their  labours,  that  the  advance- 
ment of  the  sciences  themselves  is  comparatively  slow;  whilst 
the  most  perspicuous  of  the  truths,  with  which  they  are  oc- 
casionally enriched,  are  either  rejected  by  the  many  as  worth- 
less or  pernicious  paradoxes,  or  win  their  laborious  way  to 
general  assent  through  a  long  and  dubious  struggle  with 
established  and  obstinate  errors. 

Many  of  the  legal  and  moral  rules  which  obtain  in  the 
most  civilized  communities,  rest  upon  brute  custom,  and 
not  upon  manly  reason.  They  have  been  taken  from  pic- 
ceding  generations  without  examination,  and  are  deeply 
tinctured  with  barbarity.  They  arose  in  early  ages,  and  in 
the  infancy  of  the  human  mind,  partly  from  caprices  of  the 
fancy  (which  are  nearly  omnipotent  with  barbarians),  and 
partly  from  the  imperfect  apprehension  of  general  utility 
which  is  the  consequence  of  narrow  experience.  And  so 
great  and  numerous  are  the  obstacles  to  the  diffusion  of 
ethical  truth,  that  these  monstrous  or  crude  productions  of 
childish  and  imbecile  intellect  have  been  cherished  and  per- 
petuated, through  ages  of  advancing  knowledge,  to  the  com- 
paratively enlightened  period  in  which  it  is  our  happiness  to 
live. 


The  fore-  it  were  idle  to  deny  the  difficultv.     The  dif* 

going  objec-  *  .  " 

tion  to  the     fusion  and  the  advancement  of  ethical  truth  are 

foregoing  an-  . 

swer,  solve  d    certainly  prevented  or  obstructed  by  great  and  pe- 

or  extenu.-  .  . 

ated.  culiar  obstacles. 

But  these  obstacles,  I  am  firmly  convinced,  will 
gradually  disappear.     In  two  causes  of  slow  but  sure  ope- 
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ration,  we  may  clearly  perceive  a  cure,  or,  at  least,  a  pal- 
liative of  the  evil.  In  every  civilized  community  of  the 

Old  and  New  World,  the  leading  principles  of  the  science 
of  ethics,  and  also  of  the  various  sciences  which  are  nearly 
related  to  ethics,  are  gradually  finding  their  way,  in  com- 
pany with  other  knowledge,  amongst  the  great  mass  of  the 
people  :  whilst  those  who  accurately  study,  and  who  labour 
to  advance  these  sciences,  are  proportionally  increasing  in 
number,  and  waxing  in  zeal  and  activity. 

Profound  knowledge  of  these,  as  of  the  other  sciences, 
will  always  be  confined  to  the  comparatively  few  who  study 
them  long  and  assiduously.  But  the  multitude  are  fully 
competent  to  conceive  the  leading  p?~inciples,  and  to  apply 
those  leading  principles  to  particular  cases.  And,  if  they 
were  imbued  with  those  principles,  and  were  practised  in 
the  art  of  applying  them,  they  would  be  docile  to  the  voice 
of  reason,  and  armed  against  sophistry  and  error.  There  is 
a  wide  and  important  difference  between  ignorance  of  prin- 
ciples and  ignorance  of  particulars  or  details.  The  man  who 
is  ignorant  of  principles,  and  unpractised  in  right  reasoning, 
is  imbecile  as  well  as  ignorant.  The  man  who  is  simply 
ignorant  of  particulars  or  details,  can  reason  correctly  from 
premises  which  are  suggested  to  his  understanding,  and  can 
justly  estimate  the  consequences  which  are  drawn  from  those 
premises  by  others.  If  the  minds  of  the  many  were  in- 
formed and  invigorated,  so  far  as  their  position  will  permit, 
they  could  distinguish  the  statements  and  reasonings  of  their 
instructed  and  judicious  friends,  from  the  lies  and  fallacies 
of  those  who  would  use  them  to  sinister  purposes,  and  from 
the  equally  pernicious  nonsense  of  their  weak  and  ignorant 
well-wishers.  Possessed  of  directing  principles,  able  to 
reason  rightly,  helped  to  the  requisite  premises  by  accurate 
and  comprehensive  inquirers,  they  could  examine  and  fathom 
the  questions  which  it  most  behooves  them  to  understand  : 
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Though  the  leisure  which  they  can  snatch  from  their  callings 
is  necessarily  so  limited,  that  their  opinions  upon  numerous 
questions  of  subordinate  importance  would  continue  to  be 
taken  from  the  mere  authority  of  others. 

The  shortest  and  clearest  illustrations  of  this  most  cheer- 
ing truth,  are  furnished  by  the  inestimable  science  of  poli- 
tical economy. 

The  broad  or  leading  principles  of  the  science  of  political 
economy,  may  be  mastered,  with  moderate  attention,  in  a 
short  period.  With  these  simple,  but  commanding  prin- 
ciples, a  number  of  important  questions  are  easily  resolved. 
And  if  the  multitude  (as  they  can  and  will)  shall  ever  un- 
derstand these  principles,  many  pernicious  prejudices  will 
be  extirped  from  the  popular  mind,  and  truths  of  ineffable 
moment  planted  in  their  stead. 

For  example,  In  many  or  all  countries  (the  least  uncivi- 
lized not  excepted),  the  prevalent  opinions  and  sentiments 
of  the  working  people  are  certainly  not  consistent  with  the 
complete  security  of  property.  To  the  igiiorant  poor,  the 
inequality  which  inevitably  follows  the  beneficent  institu- 
tion of  property  is  necessarily  invidious.  That  they  who 
toil  and  produce  should  fare  scantily,  whilst  others,  who 
"  delve  not  nor  spin/'  batten  on  the  fruits  of  labour,  seems, 
to  the  jaundiced  eyes  of  the  poor  and  the  ignorant,  a  mon- 
strous state  of  things  :  an  arrangement  upheld  by  the  few 
at  the  cost  of  the  many,  and  flatly  inconsistent  with  the  be- 
nevolent purposes  of  Providence. 

A  statement  of  the  numerous  evils  which  flow  from  this 
single  prejudice,  would  occupy  a  volume.  But  they  cast  so 
clear  a  light  on  the  mischiefs  of  popular  ignorance,  and  show 
so  distinctly  the  advantages  of  popular  instruction,  that  I 
wrill  briefly  touch  upon  a  few  of  them,  though  at  the  risk  of 
tiring  your  patience. 

In  the  first  place,  this  prejudice  blinds  the  people  to  the 
cause  of  their  sufferings,  and  to  the  only  remedy  or  pallia- 
tive which  the  case  will  admit. 
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Want  and  labour  spring  from  the  niggardliness  of  nature, 
and  not  from  the  inequality  which  is  consequent  on  the  in- 
stitution of  property.  These  evils  are  inseparable  from  the 
condition  of  man  upon  earth  ;  and  are  lightened,  not  aggra- 
vated, by  this  useful,  though  invidious  institution.  With- 
out capital,  and  the  arts  which  depend  upon  capital,  the  re- 
ward of  labour  would  be  far  scantier  than  it  is  ;  and  capital, 
with  the  arts  which  depend  upon  it,  are  creatures  of  the  in- 
stitution of  property.  The  institution  is  good  for  the  many, 
as  well  as  for  the  few.  The  poor  are  not  stripped  by  it  of 
the  produce  of  their  labour  ;  but  it  gives  them  a  part  in  the 
enjoyment  of  wealth  which  it  calls  into  being.  In  effect, 
though  not  in  law,  the  labourers  are  co-proprietors  with  the 
capitalists  who  hire  their  labour.  The  reward  which  they 
get  for  their  labour  is  principally  drawn  from  capital ;  and 
they  are  not  less  interested  than  the  legal  owners  in  pro- 
tecting the  fund  from  invasion. 

It  is  certainly  to  be  wished,  that  their  reward  were  greater; 
and  that  they  were  relieved  from  the  incessant  drudgery  to 
which  they  are  now  condemned  But  the  condition  of  the 
working  people  (whether  their  wages  shall  be  high  or  low  ; 
their  labour,  moderate  or  extreme)  depends  upon  their  own 
will,  and  not  upon  the  will  of  the  rich.  In  the  true  princi- 
ple of  population,  detected  by  the  sagacity  of  Mr.  Malthus, 
they  must  look  for  the  cause  and  the  remedy  of  their  penury 
and  excessive  toil.  There  they  may  find  the  means  which 
would  give  them  comparative  affluence  ;  which  would  give 
them  the  degree  of  leisure  necessary  to  knowledge  and  re- 
finement ;  which  would  raise  them  to  personal  dignity  and 
political  influence,  from  grovelling  and  sordid  subjection  to 
the  arbitrary  rule  of  a  few. 

And  these  momentous  truths  are  deducible  from  plain 
principles,  by  short  and  obvious  inferences.  Here,  there  is 
no  need  of  large  and  careful  research,  or  of  subtle  and  sus- 
tained thinking.  If  the  people  understood  distinctly  a  few 
indisputable  propositions,  and  were  capable  of  going  cor- 
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rectly  through  an  easy  process  of  reasoning,  their  minds 
would  be  purged  of  the  prejudice  which  blinds  them  to  the 
cause  of  their  sufferings,  and  they  would  see  and  apply  the 
remedy  which  is  suggested  by  the  principle  of  population. 
Their  repinings  at  the  affluence  of  the  rich,  would  be  ap- 
peased. Their  murmurs  at  the  injustice  of  the  rich,  would 
be  silenced.  They  would  scarcely  break  machinery,  or  fire 
barns  and  corn  ricks,  to  the  end  of  raising  wages,  or  the 
rate  of  parish  relief.  They  would  see  that  violations  of  pro- 
perty are  mischievous  to  themseloes :  that  such  violations 
weaken  the  motives  to  accumulation,  and,  therefore,  dimi- 
nish the  fund  which  yields  the  labourer  his  subsistence. 
They  would  see  that  they  are  deeply  interested  in  the  secu- 
rity of  property  :  that,  if  they  adjusted  their  numbers  to  the 
demand  for  their  labour,  they  would  share  abundantly,  with 
their  employers,  in  the  blessings  of  that  useful  institution. 

Another  of  the  numerous  evils  which  flow  from  the  pre- 
judice in  question,  is  the  frequency  of  crimes. 

Nineteen  offences  out  of  twenty,  are  offences  against  pro- 
perty. And  most  offences  against  property  may  be  imputed 
to  the  prejudice  in  question. 

The  authors  of  such  offences  are  commonly  of  the  poorer 
sort.  For  the  most  part,  poverty  is  the  incentive.  And 
this  prejudice  perpetuates  poverty  amongst  the  great  body 
of  the  people,  by  blinding  them  to  the  cause  and  the  remedy. 

And  whilst  it  perpetuates  the  ordinary  incentive  to  crime, 
it  weakens  the  restraints. 

As  a  check  or  deterring  motive,  as  an  inducement  to  ab- 
stain from  crime,  the  fear  of  public  disapprobation,  with  its 
countless  train  of  evils,  is  scarcely  less  effectual  than  the 
fear  of  legal  punishment.  To  the  purpose  of  forming  the 
moral  character,  of  rooting  in  the  soul  a  prompt  aversion 
from  crime,  it  is  infinitely  more  effectual. 

The  help  of  the  hangman  and  the  gaoler  would  seldom 
be  called  for,  if  the  ojAnion  of  the  great  body  of  the  people 
were  cleared  of  the  prejudice  in  question,  and,  therefore,  fell 
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heavily  upon  all  offenders  against  property.  If  the  general 
opinion  were  thoroughly  cleared  of  that  prejudice,  it  would 
greatly  weaken  the  temptations  to  crime,  by  its  salutary  influ- 
ence on  the  moral  character  of  the  multitude  :  The  motives 
which  it  would  oppose  to  those  temptations,  would  be  scarcely 
less  effectual  than  the  motives  which  are  presented  by  the 
law  :  And  it  would  heighten  the  terrors,  and  strengthen  the 
restraints  of  the  law,  by  engaging  a  countless  host  of  eager 
and  active  volunteers  in  the  service  of  criminal  justice.  If 
the  people  saw  distinctly  the  tendencies  of  offences  against 
property ;  if  the  people  saw  distinctly  the  tendencies  and 
the  grounds  of  the  punishments  ;  and  if  they  were,  there- 
fore, bent  upon  pursuing  the  criminals  to  justice  ;  the  laws 
which  prohibit  these  offences  would  seldom  be  broken  with 
impunity,  and,  by  consequence,  would  seldom  be  broken. 
An  enlightened  people  were  a  better  auxiliary  to  the  judge 
than  an  army  of  policemen. 

But,  in  consequence  of  the  prejudice  in  question,  the  fear 
of  public  disapprobation  scarcely  operates  upon  the  poor  to 
the  end  of  restraining  them  from  offences  against  the  pro- 
perty of  the  wealthier  classes.  For  every  man's  public  is 
formed  of  his  own  class  :  of  those  with  whom  he  associates  : 
of  those  whose  favourable  or  unfavourable  opinion  sweetens 
or  imbitters  his  life.  The  poor  man's  public  is  formed  of 
the  poor.  And  the  crimes,  which  affect  merely  the  property 
of  the  wealthier  classes,  are  certainly  regarded  with  little, 
or  rather  with  no  abhorrence,  by  the  indigent  and  ignorant 
portion  of  the  working  people.  Not  perceiving  that  such 
crimes  are  pernicious  to  all  classes,  the  indigent  and  igno- 
rant portion  of  the  working  people  are  prone  to  consider 
them  as  reprisals  made  upon  usurpers  and  enemies.  They 
regard  the  criminal  with  sympathy  rather  than  with  indig- 
nation. They  rather  incline  to  favour,  or,  at  least,  to  wink 
at  his  escape,  than  to  lend  their  hearty  aid  towards  bring- 
ing him  to  justice. 

Those  who  have  inquired  into  the  causes  of  crimes,  and 
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into  the  means  of  lessening  their  number,  have  commonly 
expected  magnificent  results  from  an  improved  system  of 
punishments.  And  I  admit  that  something  might  be  done 
by  a  judicious  mitigation  of  punishments,  and  by  removing 
that  frequent  inclination  to  abet  the  escape  of  a  criminal 
which  springs  from  their  repulsive  severity.  Something 
might  also  be  accomplished  by  improvements  in  prison-dis- 
cipline, and  by  providing  a  refuge  for  criminals  who  have 
suffered  their  punishments.  For  the  stigma  of  legal  punish- 
ment is  commonly  indelible  ;  and,  by  debarring  the  unhappy 
criminal  from  the  means  of  living  honestly,  forces  him  on 
further  crimes. 

But  nothing  but  the  diffusion  of  knowledge  through  the 
great  mass  of  the  people  will  go  to  the  root  of  the  evil.  No- 
thing but  this  will  cure  or  alleviate  the  poverty  which  is  the 
ordinary  incentive  to  crime.  Nothing  but  this  will  extir- 
pate their  prejudices,  and  correct  their  moral  sentiments  : 
will  lay  them  under  the  restraints  which  are  imposed  by 
enlightened  opinion,  and  which  operate  so  potently  on  the 
higher  and  more  cultivated  classes. 

The  evils  which  I  have  now  mentioned,  with  many  which 
I  pass  in  silence,  flow  from  one  of  the  prejudices  which  en- 
slave the  popular  mind.  The  advantages  at  which  I  have 
pointed,  with  many  which  I  leave  unnoticed,  would  follow 
the  emancipation  of  the  multitude  from  that  single  error. 

And  this,  with  other  prejudices,  might  be  expelled  from 
their  understandings  and  affections,  if  they  had  mastered 
the  broad  principles  of  the  science  of  political  economy,  and 
could  make  the  easiest  applications  of  those  simple,  though 
commanding  truths. 

The  functions  of  paper-money,  the  incidence  of  taxes,  with 
other  of  the  nicer  points  which  are  presented  by  this  science, 
the  multitude,  it  is  probable,  will  never  understand  dis- 
tinctly :  and  their  opinions  on  such  points  (if  ever  they  shall 
think  of  them  at  all)  will,  it  is  most  likely,  be  always  taken 
from  authority.     But  the  importance  of  those  nicer  points 
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dwindles  to  nothing,  when  they  are  compared  with  the  true 
reasons  which  call  for  the  institution  of  property,  and  with 
the  effect  of  the  principle  of  population  on  the  price  of  labour. 
For  if  these  (which  are  not  difficult)  were  clearly  apprehended 
by  the  many,  they  would  be  raised  from  penury  to  comfort  : 
from  the  necessity  of  toiling  like  cattle,  to  the  enjoyment  of 
sufficient  leisure  :  from  ignorance  and  brutishness,  to  know- 
ledge and  refinement  :  from  abject  subjection,  to  the  inde- 
pendence which  commands  respect. 

If  my  limits  would  permit  me  to  dwell  upon  the  topic  at 
length,  I  could  show,  by  many  additional  and  pregnant  exam- 
ples, that  the  multitude  might  clearly  apprehend  the  leading 
-  principles  of  ethics,  and  also  of  the  various  sciences  which  arc 
nearly  related  to  ethics  :  and,  that  if  they  had  seized  these 
principles,  and  could  reason  distinctly  and  justly,  all  the  more 
momentous  of  the  derivative  practical  truths  would  find  ac- 
cess to  their  understandings  and  expel  the  antagonist  errors. 

And  the  multitude  (in  civilized  communities)  would  soon 
apprehend  these  principles,  and  would  soon  acquire  the 
talent  of  reasoning  distinctly  and  justly,  if  one  of  the 
weightiest  of  the  duties,  which  God  has  laid  upon  govern- 
ments, were  performed  with  fidelity  and  zeal.  For,  if  we 
must  construe  those  duties  by  the  principle  of  general  uti- 
lity, it  is  not  less  incumbent  on  governments  to  forward  the 
diffusion  of  knowledge,  than  to  protect  their  subjects  from 
one  another  by  a  due  administration  of  justice,  or  to  defend 
them  by  a  military  force  from  the  attacks  of  external  ene- 
mies. A  small  fraction  of  the  sums  which  are  squandered 
in  needless  war,  would  provide  complete  instruction  for  the 
working  people  :  would  give  this  important  class  that  por- 
tion in  the  knowledge  of  the  age,  which  consists  with  the 
nature  of  their  callings,  and  with  the  necessity  of  toiling  for 
a  livelihood. 


It  appears,  then,  that  the  ignorance  of  the  multitude  is 

VOL.  I.  F 


GG 


THE    PROVINCE  OF 


not  altogether  invincible,  though  the  principle  of  general 
utility  be  the  index  to  God's  commands,  and,  therefore,  the 
proximate  test  of  positive  law  and  morality. 

If  ethical  science  must  be  gotten  by  consulting  the  prin- 
ciple of  utility,  if  it  rest  upon  observation  and  induction  ap- 
plied to  the  tendencies  of  actions,  if  it  be  matter  of  acquired 
knowledge  and  not  of  immediate  consciousness,  much  of  it 
(I  admit)  will  ever  be  hidden  from  the  multitude,  or  will 
ever  be  taken  by  the  multitude  on  authority,  testimony,  or 
trust.  For  an  inquiry  into  the  tendencies  of  actions  em- 
braces so  spacious  a  field,  that  none  but  the  comparatively 
few,  who  study  the  science  assiduously,  can  apply  the  prin- 
ciple extensively  to  received  or  positive  rules,  and  determine 
how  far  they  accord  with  its  genuine  suggestions  or  dic- 
tates. 

But  the  multitude  might  clearly  understand  the  elements 
or  groundwork  of  the  science,  together  with  the  more  mo- 
mentous of  the  derivative  practical  truths.  To  that  extent, 
they  might  be  freed  from  the  dominion  of  authority:  from 
the  necessity  of  blindly  persisting  in  hereditary  opinions  and 
practices  ;  or  of  turning  and  veering,  for  want  of  directing 
principles,  with  every  wind  of  doctrine. 

Nor  is  this  the  only  advantage  which  would  follow  the 
spread  of  those  elements  amongst  the  great  body  of  the 
people. 

If  the  elements  of  ethical  science  were  widely  diffused, 
the  science  would  advance  with  proportionate  rapidity. 

If  the  minds  of  the  many  were  informed  and  invigorated, 
their  coarse  and  sordid  pleasures,  and  their  stupid  indiffer- 
ence about  knowledge,  would  be  supplanted  by  refined 
amusements,  and  by  liberal  curiosity.  A  numerous  body 
of  recruits  from  the  lower  of  the  middle  classes,  and  even 
from  the  higher  classes  of  the  working  people,  would  thicken 
the  slender  ranks  of  the  reading  and  reflecting  public  :  the 
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public  which  occupies  its  leisure  with  letters,  science  and  phi- 
losophy ;  whose  opinion  determines  the  success  or  failure  of 
books  ;  and  whose  notice  and  favour  are  naturally  courted 
by  the  writers. 

And  until  that  public  shall  be  much  extended,  shall  em- 
brace a  considerable  portion  of  the  middle  and  working 
people,  the  science  of  ethics,  with  all  the  various  sciences 
which  are  nearly  related  to  ethics,  will  advance  slowly. 

It  was  the  opinion  of  Mr.  Locke,  and  I  fully  concur  in 
the  opinion,  that  there  is  no  peculiar  uncertainty  in  the  sub- 
ject or  matter  of  these  sciences  :  that  the  great  and  extraor- 
dinary difficulties,  by  w7hich  their  advancement  is  impeded, 
are  ecctrinsick  ;  are  opposed  by  sinister  interests,  or  by  pre- 
judices which  are  the  offspring  of  such  interests  :  that,  if 
they  who  seek,  or  affect  to  seek  the  truth,  would  pursue  it 
with  obstinate  application  and  with  due  "  indifferency"  they 
might  frequently  hit  upon  the  object  which  they  profess  to 
look  for. 

Now  few  of  them  will  pursue  it  with  this  requisite  cc  in- 
differency  "  or  impartiality,  so  long  as  the  bulk  of  the  pub- 
lic, which  determines  the  fate  of  their  labours,  shall  continue 
to  be  formed  from  the  classes  which  are  elevated  by  rank 
or  opulence,  and  from  the  peculiar  professions  or  callings 
which  are  distinguished  by  the  name  of  "  liberal." 

In  the  science  of  ethics,  and  in  all  the  various  sciences 
which  are  nearly  related  to  ethics,  your  only  sure  guide  is 
general  utility.  If  thinkers  and  writers  would  stick  to  it 
honestly  and  closely,  they  would  frequently  enrich  these 
sciences  with  additional  truths,  or  would  do  them  good  ser- 
vice by  weeding  them  of  nonsense  and  error.  But,  since 
the  peculiar  interests  of  particular  and  narrow  classes  are 
always  somewhat  adverse  to  the  interests  of  the  great  ma- 
jority, it  is  hardly  to  be  expected  of  writers,  whose  reputa- 
tion depends  upon  such  classes,  that  they  should  fearlessly 
tread  the  path  wdiich  is  indicated  by  the  general  well-being. 
The  indifferency  in  the  pursuit  of  truth  which  is  so  earnestly 
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inculcated  by  Mr.  Locke,  is  hardly  to  be  expected  of  writers 
who  occupy  so  base  a  position.  Knowing  that  a  fraction 
of  the  community  can-  make  or  mar  their  reputation,  they 
unconsciously  or  purposely  accommodate  their  conclusions 
to  the  prejudices  of  that  narrower  public.  Or,  to  borrow 
the  expressive  language  of  this  greatest  and  best  of  philo- 
sophers, "  they  begin  with  espousing  the  well-endowed  opi- 
nions in  fashion  ;  and,  then,  seek  arguments  to  show  their 
beauty,  or  to  varnish  and  disguise  their  deformity." 

The  treatise  by  Dr.  Paley  on  Moral  and  Political  Philo- 
sophy exemplifies  the  natural  tendency  of  narrow  and  do- 
mineering interests  to  pervert  the  course  of  inquiry  from  its 
legitimate  purpose. 

As  men  go,  this  celebrated  and  influential  writer  was  a 
wise  and  a  virtuous  man.  -  By  the  qualities  of  his  head  and 
heart,  by  the  cast  of  his  talents  and  affections,  he  was  fitted, 
in  a  high  degree,  to  seek  for  ethical  truth,  and  to  expound 
it  successfully  to  others.  He  had  a  clear  and  a  just  under- 
standing ;  a  hearty  contempt  of  paradox,  and  of  ingenious, 
but  useless  refinements  ;  no  fastidious  disdain  of  the  work- 
ing people,  but  a  warm  sympathy  with  their  homely  enjoy- 
ments and  sufferings.  He  knew  that  they  are  more  numer- 
ous than  all  the  rest  of  the  community,  and  he  felt  that  they 
are  more  important  than  all  the  rest  of  the  community  to 
the  eye  of  unclouded  reason  and  impartial  benevolence. 

But  the  sinister  influence  of  the  position,  which  he  un- 
luckily occupied,  cramped  his  generous  affections,  and  warped 
the  rectitude  of  his  understanding. 

A  steady  pursuit  of  the  consequences  indicated  by  general 
utility,  was  not  the  most  obvious  way  to  professional  ad- 
vancement, nor  even  the  short  cut  to  extensive  reputation. 
Por  there  was  no  impartial  public,  formed  from  the  com- 
munity at  large,  to  reward  and  encourage,  with  its  appro- 
bation, an  inflexible  adherence  to  truth. 
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If  the  bulk  of  the  community  had  been  instructed,  so  far 
as  their  position  will  permit,  he  might  have  looked  for  a  host 
of  readers  from  the  middle  classes.  He  might  have  looked 
for  a  host  of  readers  from  those  classes  of  the  working  people, 
whose  wages  are  commonly  high,  whose  leisure  is  not  incon- 
siderable, and  whose  mental  powers  are  called  into  frequent 
exercise  by  the  natures  of  their  occupations  or  callings.  To 
readers  of  the  middle  classes,  and  of  all  the  higher  classes 
of  the  working  people,  a  well  made  and  honest  treatise  on 
Moral  and  Political  Philosophy,  in  his  clear,  vivid,  down- 
right, EnglisJi  style,  would  have  been  the  most  easy  and 
attractive,  as  well  as  instructive  and  useful,  of  abstract  or 
scientific  books. 

But  those  numerous  classes  of  the  community  were  com- 
monly too  coarse  and  ignorant  to  care  for  books  of  the  sort. 
The  great  majority  of  the  readers  who  were  likely  to  look 
into  his  book,  belonged  to  the  classes  which  are  elevated 
by  rank  or  opulence,  and  to  the  peculiar  professions  or  call- 
ings which  are  distinguished  by  the  name  of  "  liberal/* 
And  the  character  of  the  book  which  he  wrote  betrays  the 
position  of  the  writer.  In  almost  every  chapter,  and  in 
almost  every  page,  his  fear  of  offending  the  prejudices,  com- 
monly entertained  by  such  readers,  palpably  suppresses  the 
suggestions  of  his  clear  and  vigorous  reason,  and  masters 
the  better  affections  which  inclined  him  to  the  general  good. 

He  was  one  of  the  greatest  and  best  of  the  great  and  ex- 
cellent writers,  who,  by  the  strength  of  their  philosophical 
genius,  or  by  their  large  and  tolerant  spirit,  have  given  im- 
perishable lustre  to  the  Church  of  England,  and  extinguished 
or  softened  the  hostility  of  many  who  reject  her  creed.  He 
may  rank  with  the  Berkeley s  and  Butlers,  with  the  Burnets, 
Tillotsons  and  Hoadlys. 

But,  in  spite  of  the  esteem  with  which  I  regard  his  me- 
mory, truth  compels  me  to  add  that  the  book  is  unworthy 
of  the  man.  "*For  there  is  much  ignoble  truckling  to  the 
dominant  and  influential  few.     There  is  a  deal  of  shabby 
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sophistry  in  defence  or  extenuation  of  abuses  which  the  few 
are  interested  in  upholding. 

If  there  were  a  reading  public  numerous,  discerning,  and 
impartial,  the  science  of  ethics,  and  all  the  various  sciences 
which  are  nearly  related  to  ethics,  would  advance  with  un- 
exampled rapidity. 

By  the  hope  of  obtaining  the  approbation  which  it  would 
bestow  upon  genuine  merit,  writers  would  be  incited  to  the 
patient  research  and  reflection,  which  are  not  less  requisite 
to  the  improvement  of  ethical,  than  to  the  advancement  of 
mathematical  science. 

Slight  and  incoherent  thinking  would  be  received  with 
general  contempt,  though  it  were  cased  in  polished  periods 
studded  with  brilliant  metaphors.  Ethics  wrould  be  consi- 
dered by  readers,  and,  therefore,  treated  by  writers,  as  the 
matter  or  subject  of  a  science :  as  a  subject  for  persevering 
and  accurate  investigation,  and  not  as  a  theme  for  childish 
and  babbling  rhetoric. 

This  general  demand  for  truth  (though  it  were  clothed  in 
homely  guise),  and  this  general  contempt  of  falsehood  and 
nonsense  (though  they  were  decked  with  rhetorical  graces), 
would  improve  the  method  and  the  style  of  inquiries  into 
ethics,  and  into  the  various  sciences  which  are  nearly  related 
to  ethics.  The  writers  would  attend  to  the  suggestions  of 
Hobbes  and  of  Locke,  and  would  imitate  the  method  so  suc- 
cessfully pursued  by  geometers  :  Though  such  is  the  variety 
of  the  premises  w  hich  some  of  their  inquiries  involve,  and 
such  are  the  complexity  and- ambiguity  of  some  of  the  terms, 
that  they  would  often  fall  short  of  the  perfect  exactness  and 
coherency,  which  the  fewness  of  his  premises,  and  the  sim- 
plicity and  definiteness  of  his  expressions,  enable  the  geo- 
meter to  reach.  But,  though  they  would  often  fall  short 
of  geometrical  exactness  and  coherency,  they  might  always 
approach,  and  would  often  attain  to  them.     They  would  ac- 
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quire  the  art  and  the  habit  of  defining  their  leading  terms  ; 
of  steadily  adhering  to  the  meanings  announced  by  the  de- 
finitions ;  of  carefully  examining  and  distinctly  stating  their 
premises  ;  and  of  deducing  the  consequences  of  their  pre- 
mises with  logical  rigour.  Without  rejecting  embellishments 
which  might  happen  to  fall  in  their  way,  the  only  excellen- 
cies of  style  for  which  they  would  seek,  are  precision,  clear- 
ness, and  conciseness  :  the  first  being  absolutely  requisite 
to  the  successful  prosecution  of  inquiry  ;  whilst  the  others 
enable  the  reader  to  seize  the  meaning  with  certainty,  and 
spare  him  unnecessary  fatigue. 

And,  what  is  equally  important,  the  protection  afforded 
by  this  public  to  diligent  and  honest  writers  would  inspire 
into  writers  upon  ethics,  and  upon  the  nearly  related  sciences, 
the  spirit  of  dispassionate  inquiry  :  the  "  indifferency  99  or 
impartiality  in  the  pursuit  of  truth,  which  is  just  as  requi- 
site to  the  detection  of  truth,  as  continued  and  close  atten- 
tion, or  sincerity  and  simplicity  of  purpose.  Relying  on 
the  discernment  and  the  justice  of  a  numerous  and  power- 
ful public,  shielded  by  its  countenance  from  the  shafts  of 
the  hypocrite  and  the  bigot,  indifferent  to  the  idle  whistling 
of  that  harmless  storm,  they  would  scrutinize  established 
institutions,  and  current  or  received  opinions,  fearlessly,  but 
coolly  :  with  the  freedom  which  is  imperiously  demanded  by 
general  utility,  but  without  the  antipathy  which  is  begot- 
ten by  the  dread  of  persecution,  and  which  is  scarcely  less 
adverse  than  "  the  love  of  things  ancient  "  to  the  rapid  ad- 
vancement of  science. 

This  patience  in  investigation,  this  distinctness  and  accu- 
racy of  method,  this  freedom  and  "  indifferency 99  in  the  pur- 
suit of  the  useful  and  the  true,  would  thoroughly  dispel  the 
obscurity  by  which  the  science  is  clouded,  and  Avould  clear 
it  from  most  of  its  uncertainties.  The  wish,  the  hope,  the 
prediction  of  Mr.  Locke,  would,  in  time,  be  accomplished  : 
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and  "  ethics  would  rank  with  the  sciences  which  are  capable 
of  demonstration."  The  adepts  in  ethical,  as  well  as  in  ma- 
thematical science,  would  commonly  agree  in  their  results  : 
And,  as  the  jar  of  their  conclusions  gradually  subsided,  a 
body  of  doctrine  and  authority  to  which  the  multitude  might 
trust  would  emerge  from  the  existing  chaos.  The  direct  ex- 
amination of  the  multitude  would  only  extend  to  the  ele- 
ments, and  to  the  easier,  though  more  momentous,  of  the  de- 
rivative practical  truths.  But  none  of  their  opinions  would 
be  adopted  blindly,  nor  would  any  of  their  opinions  be  ob- 
noxious to  groundless  and  capricious  change.  Though  most 
or  many  of  their  opinions  would  still  be  taken  from  autho- 
rity, the  authority  to  which  they  would  trust  might  satisfy  the 
most  scrupulous  reason.  In  the  unanimous  or  general  con- 
sent of  numerous  and  impartial  inquirers,  they  would  find 
that  mark  of  trust- worthiness  which  justifies  reliance  on  au- 
thority, wherever  we  are  debarred  from  the  opportunity  of 
examining  the  evidence  for  ourselves. 


obiecUon11^  With  regard,  then,  to  the  perplexing  difficulty 
ofutnit°yJ  which  I  am  trying  to  solve  or  extenuate,  the  case 
together  with  stands  thus  : 

the  foregoing 

answer  to  If  utility  be  the  proximate  test  of  positive  law 

that  second  «J  -111 

objection,  and  morality,  it  is  simply  impossible  that  positive 
Btetecl  law  and  morality  should  be  free  from  defects  and 

errors.  Or  (adopting  a  different,  though  exactly  equivalent 
expression)  if  the  principle  of  general  utility  be  our  guide 
to  the  Divine  commands,  it  is  impossible  that  the  rules  of 
conduct  actually  obtaining  amongst  mankind  should  accord 
completely  and  correctly  with  the  laws  established  by  the 
Deity.  The  index  to  his  will  is  imperfect  and  uncertain. 
His  laws  are  signified  obscurely  to  those  upon  whom  they 
are  binding,  and  are  subject  to  inevitable  and  involuntary 
misconstruction . 

For,  first,  positive  law  and  morality,  fashioned  on  the 
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principle  of  utility,  are  gotten  by  observation  and  induction 
from  the  tendencies  of  human  actions  :  from  what  can  be 
known  or  conjectured,  by  means  of  observation  and  induc- 
tion, of  their  uniform  or  customary  effects  on  the  general 
happiness  or  good.  Consequently,  till  these  actions  shall 
be  marked  and  classed  with  perfect  completeness,  and  their 
effects  observed  and  ascertained  with  similar  completeness, 
positive  law  and  morality,  fashioned  on  the  principle  of  uti- 
lity, must  be  more  or  less  defective,  and  more  or  less  erro- 
neous. And,  these  actions  being  infinitely  various,  and  their 
effects  being  infinitely  diversified,  the  work  of  classing  them 
completely,  and  of  collecting  their  effects  completely,  trans- 
cends the  limited  faculties  of  created  and  finite  beings.  As 
the  experience  of  mankind  enlarges,  as  they  observe  more 
extensively  and  accurately  and  reason  more  closely  and  pre- 
cisely, they  may  gradually  mend  the  defects  of  their  legal 
and  moral  rules,  and  may  gradually  clear  their  rules  from 
the  errors  and  nonsense  of  their  predecessors.  But,  though 
they  may  constantly  approach,  they  certainly  will  never  at- 
tain, to  a  faultless  system  of  ethics  :  to  a  system  perfectly 
in  unison  with  the  dictates  of  general  utility,  and,  therefore, 
perfectly  in  unison  with  the  benevolent  wishes  of  the  Deity. 

And,  secondly,  if  utility  be  the  proximate  test  of  positive 
law  and  morality,  the  defects  and  errors  of  popular  or  vulgar 
ethics  will  scarcely  admit  of  a  remedy.  For,  if  ethical  truth 
be  matter  of  science,  and  not  of  immediate  consciousness, 
most  of  the  ethical  maxims,  which  govern  the  sentiments 
of  the  multitude,  must  be  taken,  without  examination,  from 
human  authority.  And  where  is  the  human  authority  upon 
which  they  can  safely  rely?  Where  is  the  human  authority 
bearing  such  marks  of  trustworthiness,  that  the  ignorant 
may  hang  their  faith  upon  it  with  reasonable  assurance? 
Reviewing  the  various  ages  and  the  various  nations  of  the 
world,  reviewing  the  various  sects  which  have  divided  the 
opinions  of  mankind,  we  find  conflicting  maxims  taught  with 
equal  confidence,  and  received  with  equal  docility.     We  find 
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the  guides  of  the  multitude  moved  by  sinister  interests,  or 
by  prejudices  which  are  the  offspring  of  such  interests.  We 
find  them  stifling  inquiry,  according  to  the  measure  of  their 
means  :  upholding  with  fire  and  sword,  or  with  sophistry,  de- 
clamation and  calumny,  the  theological  and  ethical  dogmas 
which  they  impose  upon  their  prostrate  disciples. 

Such  is  the  difficulty. — One  of  the  only  solutions  which 
the  difficulty  will  take,  is  suggested  by  the  remarks  which 
I  have  already  submitted  to  your  attention,  and  which  I  will 
now  repeat  in  an  inverted  and  compendious  form. 

In  th&  Jirst  place,  the  diffusion  of  ethical  science  amongst 
the  great  bulk  of  mankind  will  gradually  remove  the  obsta- 
cles which  prevent  or  retard  its  advancement.  The  field  of 
human  conduct  being  infinite  or  immense,  it  is  impossible 
that  human  understanding  should  embrace  and  explore  it 
completely.  But,  by  the  general  diffusion  of  knowledge 
amongst  the  great  bulk  of  mankind,  by  the  impulse  and  the 
direction  which  the  diffusion  will  give  to  inquiry,  many  of 
the  defects  and  errors  in  existing  law  and  morality  will  in 
time  be  supplied  and  corrected. 

Secondly  :  Though  the  many  must  trust  to  authority  for 
a  number  of  subordinate  truths,  they  are  competent  to  exa- 
mine the  elements  which  are  the  ground- work  of  the  science 
of  ethics,  and  to  infer  the  more  momentous  of  the  derivative 
practical  consequences. 

And,  thirdly,  as  the  science  of  ethics  advances,  and  is 
cleared  of  obscurity  and  uncertainties,  they,  who  are  de- 
barred from  opportunities  of  examining  the  science  exten- 
sively, will  find  an  authority,  whereon  they  may  rationally 
rely,  in  the  unanimous  or  general  agreement  of  searching 
and  impartial  inquirers.  * 

*  The  experience  of  the  thirty  years  which  have  elapsed  since  the  fore- 
going Lecture  was  written  does  not  seem  to  justify  the  Author's  sanguine 
anticipations  of  the  effects  of  the  spread  of  education  among  the  people. 
But  it  must  be  observed  that,  as  little  or  no  attempt  has  been  made  to  give 
the  sort  of  instruction  which  he  contemplated  (and  upon  winch  alone  his 
expectations  rested),  nothing  at  variance  with  these  consolatory  views  can 
be  inferred. — S.  A. 
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LECTURE  IV. 


In  my  last  lecture.  I  endeavoured  to  answer  an  Thc.con- 

#      \  m  a  nexion  of 

omection  which  may  be  urged  against  the  theory  the  fourth 

r        -t  aii  />i-i-  with  the 

01  utility.  And,  to  the  purpose  01  linking  my  third  lecture, 
present  with  my  last  lecture,  I  will  now  restate,  in  a  some- 
what abridged  shape,  that  summary  of  the  objection  and  the 
answer  with  which  I  concluded  my  discourse. 

The  objection  may  be  put  briefly,  in  the  following  manner. 

If  utility  be  the  proximate  test  of  positive  law  and  mo- 
rality, it  is  impossible  that  the  rules  of  conduct  actually 
obtaining  amongst  mankind  should  accord  completely  and  cor- 
rectly with  the  laws  established  by  the  Deity.  The  index  to 
his  will  is  imperfect  and  uncertain.  His  laws  are  signified 
obscurely  to  those  upon  whom  they  are  binding,  and  are 
subject  to  inevitable  and  involuntary  misconstruction. 

For,  first,  positive  law  and  morality,  fashioned  on  the 
principle  of  utility,  are  gotten  by  observation  and  induction 
from  the  tendencies  of  human  actions.  Consequently,  till 
these  actions  shall  be  marked  and  classed  with  perfect  com- 
pleteness, and  their  effects  observed  and  ascertained  with 
similar  completeness,  positive  law  and  morality,  fashioned 
on  the  principle  of  utility,  must  be  more  or  less  defective, 
and  more  or  less  erroneous.  And,  these  actions  being  in- 
finitely various,  and  their  effects  being  infinitely  diversified, 
the  work  of  classing  them  completely,  and  of  collecting  their 
effects  completely,  transcends  the  limited  faculties  of  created 
and  finite  beings. 

And,  secondly,  if  utility  be  the  proximate  test  of  positive 
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law  and  morality,  the  defects  and  errors  of  popular  or  vulgar 
ethics  will  scarcely  admit  of  a  remedy.  For,  if  ethical  truth 
be  matter  of  science,  and  not  of  immediate  consciousness, 
most  of  the  ethical  maxims,  which  govern  the  sentiments 
of  the  multitude,  must  be  taken,  without  examination,  from 
human  authority. 

Such  is  the  objection. — One  of  the  only  answers  which 
the  objection  will  admit,  is  suggested  by  the  remarks  which 
I  offered  in  my  last  lecture,  and  which  I  will  now  repeat  in 
an  inverted  and  compendious  form. 

In  first  place,  the  diffusion  of  ethical  science  amongst 
the  great  bulk  of  mankind  will  gradually  remove  the  ob- 
stacles which  prevent  or  retard  its  advancement.  The  field 
of  human  conduct  being  infinite  or  immense,  it  is  impossible 
that  human  understanding  should  embrace  and  explore  it 
completely.  But,  by  the  general  diffusion  of  knowledge 
amongst  the  great  bulk  of  mankind,  by  the  impulse  and  the 
direction  which  the  diffusion  will  give  to  inquiry,  many  of 
the  defects  and  errors  in  existing  law  and  morality  will  in 
time  be  supplied  and  corrected. 

Second/?/  :  Though  the  many  must  trust  to  authority  for 
a  number  of  subordinate  truths,  they  are  competent  to  ex- 
amine the  elements  which  are  the  ground- work  of  the  science 
of  ethics,  and  to  infer  the  more  momentous  of  the  derivative 
practical  consequences. 

And,  thirdly,  as  the  science  of  ethics  advances,  and  is 
cleared  of  obscurity  and  uncertainties,  they,  who  are  de- 
barred from  opportunities  of  examining  the  science  exten- 
sively, will  find  an  authority,  whereon  they  may  rationally 
rely,  in  the  unanimous  or  general  agreement  of  searching 
and  impartial  inquirers. 

tuo  second         But  this  answer,  it  must  be  admitted,  merely 

objection  to  t  1*        •  xi  -11 

the  theory  extenuates  the  objection.  It  shews  that  law  and 
rLumed?  morality  fashioned  on  the  principle  of  utility  might 
approach  continually  and  indefinitely  to  absolute  perfection. 
But  it  grants  that  law  and  morality  fashioned  on  the  prin- 
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ciple  of  utility  is  inevitably  defective  and  erroneous  :  that, 
if  the  laws  established  by  the  Deity  must  be  construed  by 
the  principle  of  utility,  the  most  perfect  system  of  ethics, 
which  the  wit  of  man  could  conceive,  were  a  partial  and  in- 
accurate copy  of  the  Divine  original  or  pattern. 

And  this  (it  may  be  urged)  disproves  the  theory  which 
makes  the  principle  of  utility  the  index  to  the  Divine-  plea- 
sure. For  it  consists  not  with  the  known  wisdom  and  the 
known  benevolence  of  the  Deity,  that  he  should  signify  his 
commands  defectively  and  obscurely  to  those  upon  whom 
they  are  binding. 

But,  admitting:  the  imperfection  of  utility  as  a  further 

.  ...  -li       answer  to 

the  index  to  the  Divine  pleasure,  it  is  impossible  that  second 

i      •         i-  e        •  i  objection. 

to  argue,  trom  this  its  admitted  imperfection,  c  that 
utility  is  not  the  index/ 

Owing  to  causes  which  are  hidden  from  human  under- 
standing, all  the  works  of  the  Deity  which  are  open  to  hu- 
man observation  are  alloyed  with  imperfection  or  evil.  That 
the  Deity  should  signify  his  commands  defectively  and  ob- 
scurely, is  strictly  in  keeping  or  unison  with  the  rest  of  his 
inscrutable  ways.  The  objection  now  in  question  proves 
too  much,  and,  therefore,  is  untenable.  If  you  argue  '  that 
the  principle  of  utility  is  not  the  index  to  his  laws,  because 
the  principle  of  utility  were  an  imperfect  index  to  his  laws/ 
you  argue  '  that  all  his  works  are  in  fact  exempt  from  evil, 
because  imperfection  or  evil  is  inconsistent  with  his  wisdom 
and  goodness/  The  former  of  these  arguments  implies  the 
latter,  or  is  merely  an  application  of  the  sweeping  position 
to  one  of  innumerable  cases. 

Accordingly,  if  the  objection  now  in  question  will  lie  to 
the  theory  of  utility,  a  similar  objection  will  lie  to  every 
theory  of  ethics  which  supposes  that  any  of  our  duties  are 
set  or  imposed  by  the  Deity. 

The  objection  is  founded  on  the  alleged  inconsistency  of 
evil  with  his  perfect  wisdom  and  goodness.  But  the  notion 
or  idea  of  evil  or  imperfection  is  involved  in  the  connected 
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notions  of  law,  duty  and  sanction.  For,  seeing  that  every 
law  imposes  a  restraint,  every  law  is  an  evil  of  itself :  and, 
unless  it  be  the  work  of  malignity,  or  proceed  from  con- 
summate folly,  it  also  supposes  an  evil  which  it  is  designed 
to  prevent  or  remedy.  Law,  like  medicine,  is  a  preventive 
or  remedy  of  evil :  and,  if  the  world  were  free  from  evil,  the 
notion  and  the  name  would  be  unknown. 

c  That  his  laws  are  signified  obscurely,  if  utility  be  the 
index  to  his  laws/  is  rather  a  presumption  in  favour  of  the 
theory  which  makes  utility  our  guide.  Analogy  might  lead 
us  to  expect  that  they  would  be  signified  obscurely.  For 
they  suppose  the  existence  of  evils  which  they  are  designed 
to  remedy  :  let  them  be  signified  as  they  may,  they  remedy 
those  evils  imperfectly  :  and  the  imperfection  which  they  are 
designed  to  remedy,  and  of  which  the  remedy  partakes, 
might  naturally  be  expected  to  shew  itself  in  the  mode  by 
which  they  are  manifested. 

My  answer  to  the  objection  is  the  very  argument,  which 
the  excellent  Butler,  in  his  admirable  "Analogy/'  has  wielded 
in  defence  of  Christianity  with  the  vigour  and  the  skill  of  a 
master. 

Considered  as  a  system  of  rules  for  the  guidance  of  hu- 
man conduct,  the  Christian  religion  is  defective.  There  are 
also  circumstances,  regarding  the  manner  of  its  promulga- 
tion, which  human  reason  vainly  labours  to  reconcile  with 
the  wisdom  and  goodness  of  God.  Still  it  were  absurd  to 
argue  '  that  the  religion  is  not  of  God,  because  the  religion 
is  defective,  and  is  imperfectly  revealed  to  mankind/  For 
the  objection  is  founded  on  the  alleged  inconsistency  of  evil 
with  his  perfect  wisdom  and  goodness.  And,  since  evil 
pervades  the  universe,  in  so  far  as  it  is  open  to  our  inspec- 
tion, a  similar  objection  will  lie  to  every  system  of  religion 
which  ascribes  the  existence  of  the  universe  to  a  wise  and 
benevolent  Author.  Whoever  believes  that  the  universe 
is  the  work  of  benevolence  and  wisdom,  is  concluded,  or 
esto2Jped^  by  his  own  religious  creed,  from  taking  an  objec- 
tion of  the  kind  to  the  creed  or  system  of  another. 
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Analogy  (as  Butler  lias  shewn)  would  lead  us  to  expect 
the  imperfection  upon  which  the  objection  is  founded.  Some- 
thing of  the  imperfection  which  runs  through  the  frame  of 
the  universe,  would  probably  be  found  in  a  revelation  ema- 
nating from  the  Author  of  the  universe. 

And  here  my  solution  of  the  difficulty  necessarily  stops. 
A  complete  solution  is  manifestly  impossible.  To  reconcile 
the  existence  of  evil  with  the  wisdom  and  goodness  of  God, 
is  a  task  which  surpasses  the  powers  of  our  narrow  and 
feeble  understandings.  This  is  a  deep  which  our  reason  is 
too  short  to  fathom.  From  the  decided  predominance  of 
good  which  is  observable  in  the  order  of  the  world,  and 
from  the  manifold  marks  of  wisdom  which  the  order  of  the 
world  exhibits,  we  may  draw  the  cheering  inference  '  that 
its  Author  is  good  and  wise/  Why  the  world  which  he  has 
made  is  not  altogether  perfect,  or  why  a  benevolent  Deity 
tolerates  the  existence  of  evil,  or  what  (if  I  may  so  express 
myself)  are  the  obstacles  in  the  way  of  his  benevolence,  are 
clearly  questions  which  it  were  impossible  to  solve,  and 
which  it  were  idle  to  agitate  although  they  admitted  a  so- 
lution. It  is  enough  for  us  to  know,  that  the  Deity  is  per- 
fectly good  ;  and  that,  since  he  is  perfectly  good,  he  wills 
the  happiness  of  his  creatures.  This  is  a  truth  of  the  great- 
est practical  moment.  For  the  cast  of  the  affections,  which 
we  attribute  to  the  Deity,  determines,  for  the  most  part,  the 
cast  of  our  moral  sentiments. 

I  admit,  then,  that  God's  commands  are  imper-  The  hypo- 

A  thesis  01  a 

fectly  signified  to  man,  supposing;  we  must  gather  moral  sense, 

L  •  i     r         ±1  '  i     j       •        e  v*  briefly  intro" 

his  commands  from  the  tendencies  01  human  ac-  duced. 

tions.     But  I  deny  that  this  imperfection  is  a  conclusive 

objection  to  the  theory  which  makes  the  principle  of  utility 

our  guide  or  index  to  his  will.     Whoever  would  disprove 

the  theory  which  makes  utility  our  guide,  must  produce 

another  principle  that  were  a  surer  and  a  better  guide. 

Now,  if  we  reject  utility  as  the  index  to  God's  commands, 

we  must  assent  to  the  theory  or  hypothesis  which  supposes 
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a  moral  se?zse.  One  of  the  adverse  theories,  which  regard 
the  nature  of  that  index,  is  certainly  true.  He  has  left  us 
to  presume  his  commands  from  the  tendencies  of  human 
actions,  or  he  has  given  us  a  peculiar  se?ise  of  which  his 
commands  are  the  objects. 

u A  moral  All  the  hypotheses,  regarding  the  nature  of  that 

common  index,  which  discard  the  principle  of  utility,  are 
moral  in-  built  upon  the  supposition  of  a  peculiar  or  appro- 
principle  of  priate  sense.  The  language  of  each  of  these  hy- 
conscience,"  potheses  differs  from  tlie  language  of  the  others, 
rc  asont'C,tlcal  but  the  import  of  each  resembles  the  import  of 
practical        the  rest. 

"conuan^7  By  "  a  moral  sense"  with  which  my  under- 

p^^^w  standing  is  furnished,  I  discern  the  human  actions 
&<?.  &c.  are     which  the  Deity  enjoins  and  forbids  :  And,  since 

various  ex-  •  J  9 

pressions       you  and  the  rest  of  the  species  are  provided  with 

tor  one  and       **  m  1  m  A 

hypuV  lc  a  ^e  or8all>  &  *s  dear  that  this  sense  of  mine  is 
"  the  common  sense  of  mankind."  By  cc  a  moral 
instinct"  with  which  the  Deity  has  endowed  me,  I  am  urged 
to  some  of  these  actions,  and  am  warned  to  forbear  from 
others.  "  A  principle  of  reflection  or  conscience  which 
Butler  assures  me  I  possess,  informs  me  of  their  rectitude 
or  pravity.  Or  "  the  innate  practical  principles  "  which 
Locke  has  presumed  to  question,  define  the  duties,  which 
God  has  imposed  upon  me,  with  infallible  clearness  and  cer- 
tainty. 

These  and  other  phrases  are  various  but  equivalent  ex- 
pressions for  one  and  the  same  hypothesis.  The  only  ob- 
servable difference  between  these  various  expressions  con- 
sists in  this  :  that  some  denote  sentiments  which  are  excited 
by  human  actions,  whilst  others  denote  the  commands  to 
which  those  sentiments  are  the  index. 

The  hypothe-       The  hypothesis  of  a  moral  sense,  or  the  hypo- 
tl.m  hlvoives    thesis  which  is  variously  signified  by  these  vari- 
tionSassump    ous         e(luivalent  expressions,  involves  two  as- 
sumptions. 
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The  first  of  the  two  assumptions  involved  by  T^e  first  of 
the  hypothesis  in  question,  may  be  stated,  111  ffC-  sumptions  in- 

!  •  1 1  volved  by  the 

neral  expressions,  thus  :  hypothesis  in 

Certain  sentiments  or  feelings  of  approbation  2tatS°m  ge. 
or  disapprobation  accompany  our  conceptions  of  w expres" 
certain  human  actions.  They  are  neither  effects 
of  reflection  upon  the  tendencies  of  the  actions  which  ex- 
cite them,  nor  are  they  effects  of  education.  A  conception 
of  any  of  these  actions  would  be  accompanied  by  certain 
of  these  sentiments,  although  we  had  not  adverted  to  its 
good  or  evil  tendency,  nor  knew  the  opinions  of  others  with 
regard  to  actions  of  the  class. 

In  a  word,  that  portion  of  the  hypothesis  in  question 
which  I  am  now  stating  is  purely  negative.  We  are  gifted 
with  moral  sentiments  which  are  ultimate  or  inscrutable 
facts  :  which  are  not  the  consequences  of  reflection  upon 
the  tendencies  of  human  actions,  which  are  not  the  conse- 
quences of  the  education  that  we  receive  from  our  fellow- 
men,  which  are  not  the  consequences  or  effects  of  any  ante- 
cedents or  causes  placed  within  the  reach  of  our  inspection. 
Our  conceptions  of  certain  actions  are  accompanied  by  cer- 
tain sentiments,  and  there  is  an  end  of  our  knowledge. 

For  the  sake  of  brevity,  we  may  say  that  these  sentiments 
are  "  instinctive/'  or  we  may  call  them  "  moral  instincts/' 

For  the  terms  <c  instinctive  "  and  "  instinct  "  are  merely 
negative  expressions.  They  merely  denote  our  own  igno- 
rance. They  mean  that  the  phenomena  of  which  we  hap- 
pen to  be  talking  are  not  preceded  by  causes  which  man  is 
able  to  perceive.  For  example,  The  bird,  it  is  commonly 
said,  builds  her  nest  "  by  instinct  or  the  skill  which  the 
bird  evinces  in  the  building  of  her  nest,  is  commonly  styled 
"  instinctive/'  That  is  to  say,  It  is  not  the  product  of  ex- 
periments made  by  the  bird  herself ;  it  has  not  been  im- 
parted to  the  bird  by  the  teaching  or  example  of  others ; 
nor  is  it  the  consequence  or  effect  of  any  antecedent  or  cause 
open  to  our  observation. 

vol.  i.  o 


82 


THE   PROVINCE  OF 


The  remark  which  I  have  now  made  upon  the  terms 
"  instinctive"  and  "  instinct/5  is  not  interposed  needlessly. 
For,  though  their  true  import  is  extremely  simple  and  trivial, 
they  are  apt  to  dazzle  and  confound  us  (unless  wre  advert  to 
it  steadily)  with  the  false  and  cheating  appearance  of  a  my- 
sterious and  magnificent  meaning. 

Thef  ^  In  order  that  we  may  clearly  apprehend  the 

going  state-    nature  of  these  "moral  instincts/'  I  will  descend 

ment  of  the       r  ,  .  . 

first  assump-  irom  general  expressions  to  an  imaginary  case, 
plified  and  ex-  I  will  not  imagine  the  case  which  is  fancied  by 
^lgin^yan  Dr.  Paley  :  for  I  think  it  ill  fitted  to  bring  out 
the  meaning  sharply.  I  will  merely  take  the  li- 
berty of  borrowing  his  solitary  savage  :  a  child  abandoned 
in  the  wilderness  immediately  after  its  birth,  and  gro wing- 
to  the  age  of  manhood  in  estrangement  from  human  society. 

Having  gotten  my  subject,  I  proceed  to  deal  with  him 
after  my  own  fashion. 

I  imagine  that  the  savage,  as  he  wanders  in  search  of 
prey,  meets,  for  the  first  time  in  his  life,  with  a  man.  This 
man  is  a  hunter,  and  is  carrying  a  deer  which  he  has  killed. 
The  savage  pounces  upon  it.  The  hunter  holds  it  fast. 
And,  in  order  that  he  may  remove  this  obstacle  to  the  sa- 
tisfaction of  his  gnawing  hunger,  the  savage  seizes  a  stone, 
and  knocks  the  hunter  on  the  head. — Now,  according  to 
the  hypothesis  in  question,  the  savage  is  affected  with  re- 
morse at  the  thought  of  the  deed  which  he  has  done.  He 
is  affected  with  more  than  the  comjjassion  which  is  excited 
by  the  sufferings  of  another,  and  which,  considered  by  itself, 
amounts  not  to  a  moral  sentiment.  He  is  affected  with 
the  more  complex  emotion  of  self- condemn ation  or  remorse  : 
with  a  consciousness  of  guilt :  with  the  feeling  that  haunts 
and  tortures  civilized  or  cultivated  men,  whenever  they 
violate  rules  which  accord  with  their  notions  of  utility,  or 
which  they  have  learned  from  others  to  regard  with  habitual 
veneration.  He  feels  as  you  would  feel,  in  case  you  had 
committed  a  murder :  in  case  you  had  killed  another,  in  an 
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attempt  to  rob  him  of  his  goods  :  or  in  case  you  had  killed 
another  under  any  combination  of  circumstances,  which, 
agreeably  to  your  notions  of  utility,  would  make  the  act  a 
pernicious  one,  or,  agreeably  to  the  moral  impressions  which 
you  have  passively  received  from  others,  would  give  to  the 
act  of  killing  the  quality  and  the  name  of  an  injury. 

Again  :  Shortly  after  the  incident  which  I  have  now 
imagined,  he  meets  with  a  second  hunter  whom  he  also 
knocks  on  the  head.  But,  in  this  instance,  he  is  not  the 
aggressor.  He  is  attacked,  beaten,  wounded,  without  the 
shadow  of  a  provocation  :  and,  to  prevent  a  deadly  blow 
which  is  aimed  at  his  own  head,  he  kills  the  wanton  as- 
sailant.— Now,  here,  according  to  the  hypothesis,  he  is  not 
affected  with  remorse.  The  sufferings  of  the  dying  man 
move  him,  perhaps,  to  compassion  :  but  his  conscience  (as  the 
phrase  goes)  is  tranquil.  He  feels  as  you  would  feel,  after 
a  justifiable  homicide  :  after  you  had  shot  a  highwayman, 
in  defence  of  your  goods  and  your  life  :  or  after  you  had 
killed  another  under  any  combination  of  circumstances, 
which,  agreeably  to  your  notions  of  utility,  would  render 
killing  innocuous,  or,  agreeably  to  the  current  morality  of 
your  age  and  country,  would  render  the  killing  of  another 
a  just  or  lawful  action. 

That  you  should  feel  remorse  if  you  kill  in  an  attempt  to 
rob,  and  should  not  be  affected  with  remorse  if  you  kill  a 
murderous  robber,  is  a  difference  which  I  readily  account 
for  without  the  supposition  of  an  instinct.  The  law  of  your 
country  distinguishes  the  cases  :  and  the  current  morality 
of  your  country  accords  with  the  law. 

Supposing  that  you  have  never  adverted  to  the  reasons 
of  that  distinction,  the  difference  between  your  feelings  is 
easily  explained  by  imputing  it  to  education  :  Meaning,  by 
the  term  education,  the  influence  of  authority  and  example 
on  opinions,  sentiments,  and  habits. 

Supposing  that  you  have  ever  adverted  to  the  reasons  of 
that  distinction,  you,  of  course,  have  been  struck  with  its 

g  2 
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obvious  utility. — Generally  speaking,  the  intentional  killing 
of  another  is  an  act  of  pernicious  tendency.  If  the  act  were 
frequent,  it  would  annihilate  that  general  security,  and  that 
general  feeling  of  security,  which  are,  or  should  be,  the  prin- 
cipal ends  of  political  society  and  law.  But  to  this  there 
are  exceptions  :  and  the  intentional  killing  of  a  robber,  who 
aims  at  your  property  and  life,  is  amongst  those  exceptions. 
Instead  of  being  adverse  to  the  principal  ends  of  law,  it 
rather  promotes  those  ends.  It  answers  the  purpose  of  the 
punishment  which  the  law  inflicts  upon  murderers  :  and  it 
also  accomplishes  a  purpose  which  punishment  is  too  tardy 
to  reach.  The  death  inflicted  on  the  aggressor,  tends,  as 
his  punishment  would  tend,  to  deter  from  the  crime  of  mur- 
der :  and  it  also  prevents,  what  his  punishment  would  not 
prevent,  the  completion  of  the  murderous  design  in  the  spe- 
cific or  particular  instance. — Supposing  that  you  have  ever 
adverted  to  these  and  similar  reasons,  the  difference  between 
your  feelings  is  easily  explained  by  imputing  it  to  a  percep- 
tion of  utility.  You  see  that  the  tendencies  of  the  act  vary 
with  the  circumstances  of  the  act,  and  your  sentiments  in 
regard  to  the  act  vary  with  those  varying  tendencies. 

But  the  difference,  supposed  by  the  hypothesis,  between  the 
feelings  of  the  savage,  cannot  be  imputed  to  education.  For 
the  savage  has  lived  in  estrangement  from  human  society. 

Nor  can  the  supposed  difference  be  imputed  to  a  percep- 
tion of  utility. — He  knocks  a  man  on  the  head,  that  he 
may  satisfy  his  gnawing  hunger.  He  knocks  another  on  the 
head,  that  he  may  escape  from  wounds  and  death.  So  far, 
then,  as  these  different  actions  exclusively  regard  himself, 
they  are  equally  good  :  and  so  far  as  these  different  actions 
regard  the  men  whom  he  kills,  they  are  equally  bad.  As 
tried  by  the  test  of  utility,  and  with  the  lights  which  the 
savage  possesses,  the  moral  qualities  of  the  two  actions  are 
precisely  the  same.  If  we  suppose  it  possible  that  he  ad- 
verts to  considerations  of  utility,  and  that  his  sentiments  in 
respect  to  these  actions  are  determined  by  considerations  of 
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utility,  we  must  infer  that  lie  remembers  botli  of  them  with 
similar  feelings  :  with  similar  feelings  of  complacency,  as  the 
actions  regard  himself ;  with  similar  feelings  of  regret,  as 
they  regard  the  sufferings  of  the  slain. 

To  the  social  man,  the  difference  between  these  actions, 
as  tried  by  the  test  of  utility,  were  immense. — The  general 
happiness  or  good  demands  the  institution  of  property  :  that 
the  exclusive  enjoyment  conferred  by  the  law  upon  the  owner 
shall  not  be  disturbed  by  private  and  unauthorized  persons  : 
that  no  man  shall  take  from  another  the  product  of  his  labour 
or  saving,  without  the  permission  of  the  owner  previously 
signified,  or  without  the  authority  of  the  sovereign  acting 
for  the  common  weal.  Were  want,  however  intense,  an  ex- 
cuse for  violations  of  property  ;  could  every  man  who  hungers 
take  from  another  with  impunity,  and  slay  the  owner  with 
impunity  if  the  owner  stood  on  his  possession  ;  that  bene- 
ficent institution  would  become  nugatory,  and  the  ends  of 
government  and  law  would  be  defeated. — And,  on  the  other 
hand,  the  very  principle  of  utility  which  demands  the  insti- 
tution of  property  requires  that  an  attack  upon  the  body 
shall  be  repelled  at  the  instant :  that,  if  the  impending  evil 
cannot  be  averted  otherwise,  the  aggressor  shall  be  slain  on 
the  spot  by  the  party  whose  life  is  in  jeopardy. 

But  these  are  considerations  which  would  not  present 
themselves  to  the  solitary  savage.  They  involve  a  number 
of  notions  with  which  his  mind  would  be  unfurnished.  They 
involve  the  notions  of  political  society  ;  of  supreme  govern- 
ment ;  of  positive  law ;  of  legal  right  ;  of  legal  duty ;  of 
legal  injury.  The  good  and  the  evil  of  the  two  actions,  in  so 
far  as  the  two  actions  would  affect  the  immediate  parties, 
is  all  that  the  savage  could  perceive. 

The  difference,  supposed  by  the  hypothesis,  between  the 
feelings  of  the  savage,  must,  therefore,  be  ascribed  to  a  moral 
sense,  or  to  innate  practical  pri?iciples.  Or  (speaking  in 
homelier  but  plainer  language)  he  would  regard  the  two  ac- 
tions with  different  sentiments,  we  know  not  why. 
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The  first  of  the  two  assumptions  involved  by 
the  hypothesis  in  question,  is,  therefore,  this. — 


The  first  of 
the  two  as- 
sumption sin- 
hypothesis  in  Certain  inscrutable  sentiments  of  approbation  or 

question, 
briefly  re- 
stated in 
general  ex- 
pressions. 


disapprobation  accompany  our  conceptions  of  cer- 
tain human  actions.  They  are  not  begotten  by  re- 
flection upon  the  tendencies  of  the  actions  which 
excite  them,  nor  are  they  instilled  into  our  minds  by  our 
intercourse  with  our  fellow-men.  They  are  simple  elements 
of  our  nature.  They  are  ultimate  facts.  They  are  not  the 
effects  of  causes,  or  are  not  the  consequents  of  antecedents, 
which  are  open  to  human  observation. 

And,  thus  far,  the  hypothesis  in  question  has  been  em- 
braced by  sceptics  as  well  as  by  religionists.  For  example, 
It  is  supposed  by  David  Hume,  in  his  Essay  on  the  Prin- 
ciples of  Morals,  that  some  of  our  moral  sentiments  spring 
from  a  perception  of  utility  :  but  he  also  appears  to  imagine 
that  others  are  not  to  be  analyzed,  or  belong  exclusively  to 
the  province  of  taste.  Such,  I  say,  appears  to  be  his  mean- 
ing. For,  in  this  essay,  as  in  all  his  writings,  he  is  rather 
acute  and  ingenious  than  coherent  and  profound  :  handling 
detached  topics  with  signal  dexterity,  but  evincing  an  utter 
inability  to  grasp  his  subject  as  a  whole.  When  he  speaks 
of  moral  sentiments  belonging  to  the  province  of  taste,  he 
may,  perhaps,  be  adverting  to  the  origin  of  benevolence,  or 
to  the  origin  of  our  sympathy  with  the  pleasures  and  pains 
of  others  :  a  feeling  that  differs  as  broadly  as  the  appetite 
of  hunger  or  thirst  from  the  sentiments  of  approbation  or 
disapprobation  which  accompany  our  judgments  upon  ac- 
tions.* 

The  second  of  That  these  inscrutable  sentiments  are  signs  of 
the  two  as-     the  Divine  will,  or  are  proofs  that  the  actions 

sumptionsin-  m  •  .  . 

voiv<,M>vth(  which  excite  them  are  enjoined  or  forbidden  by 
question,       God,  is  the  second  of  the  two  assumptions  in- 

brieilv  stated.         ,        .   ,  .       ,  •        *     .  . 

volved  by  the  hypothesis  m  question. 

•  Benevolence  is  not  to  be  confounded  with  the  Moral  Sentiments,  or 
with  the  test  of  conduct. — MS.  Note. 
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In  the  language  of  the  admirable  Butler  (who  is  the 
ablest  advocate  of  the  hypothesis),  the  human  actions  by 
which  these  feelings  are  excited  are  their  direct  and  appro- 
priate objects  :  just  as  things  visible  are  the  direct  and  ap- 
propriate objects  of  the  sense  of  seeing. 

In  homelier  but  plainer  language,  I  may  put  his  meaning 
thus. — As  God  has  given  us  eyes,  in  order  that  we  may 
see  therewith  ;  so  has  he  gifted  or  endowed  us  with  the  feel- 
ings or  sentiments  in  question,  in  order  that  we  may  distin- 
guish directly,  by  means  of  these  feelings  or  sentiments,  the 
actions  which  he  enjoins  or  permits,  from  the  actions  which 
he  prohibits. 

Or,  if  you  like  it  better,  I  may  put  the  meaning  thus. 
— That  these  inscrutable  sentiments  are  signs  of  the  Divine 
will,  is  an  inference  which  we  necessarily  deduce  from  our 
consideration  of  final  causes.  Like  the  rest  of  our  appetites 
or  aversions,  these  sentiments  were  designed  by  the  Author 
of  our  being  to  answer  an  appropriate  end.  And  the  only 
pertinent  end  which  we  can  possibly  ascribe  to  them,  is  the 
end  or  final  cause  at  which  I  have  now  pointed. 

Now,  supposing  that  the  Deity  has  endowed  us  as  an  index 
with  a  moral  sense  or  instinct,  we  are  free  of  the  commands,  a 
difficulty  to  which  we  are  subject  if  we  must  con-  ^^l^fia. 
strue  his  laws  by  the  principle  of  general  utility,  pr^cipkfof16 
According  to  the  hypothesis  in  question,  the  in- 
scrutable  feelings  which  are  styled   the  moral 
sense  arise  directly  and  inevitably  with  the  thoughts  of 
their  appropriate  objects.     We  cannot  mistake  the  laws 
which  God  has  prescribed  to  mankind,  although  we  may 
often  be  seduced  by  the  blandishments  of  present  advan- 
tage from  the  plain  path  of  our  duties.     The  understand- 
ing is  never  at  a  fault,  although  the  will  may  be  frail. 

But  here  arises  a  small  question. — Is  there  any  But  is  there 
evidence  that  we  are  gifted  with  feelings  of  the  to  sustain  the 

*  hypothesis  in 

SOrt  r  question? 
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Thehypothc       That  this  question  is  possible,  or  is  seriously 

sis  m  ques-  |  j»  . 

tionisdis-      asked  and  agitated,  would  seem  of  itself  a  suffi- 

proved  by  ° 

the  negative  cient  proof  that  we  are  not  endowed  with  such 
conscious-  feelings. — According  to  the  hypothesis  of  a  moral 
sense,  we  are  conscious  of  the  feelings  which  in- 
dicate God's  commands,  as  we  are  conscious  of  hunger  or 
thirst.  In  other  words,  the  feelings  which  indicate  God's 
commands  are  ultimate  facts.  But,  since  they  are  ulti- 
mate facts,  these  feelings  or  sentiments  must  be  indisput- 
able, and  must  also  differ  obviously  from  the  other  elements 
of  our  nature.  If  I  wrere  really  gifted  with  feelings  or 
sentiments  of  the  sort,  I  could  no  more  seriously  question 
whether  I  had  them  or  not,  and  could  no  more  blend  and 
confound  them  with  my  other  feelings  or  sentiments,  than 

1  can  seriously  question  the  existence  of  hunger  or  thirst,  or 
can  mistake  the  feeling  which  affects  me  when  I  am  hun- 
gry for  the  different  feeling  which  affects  me  when  I  am 
thirsty.  All  the  parts  of  our  nature  which  are  ultimate,  or 
incapable  of  analysis,  are  certain  and  distinct  as  well  as  in- 
scrutable. We  know  and  discern  them  with  unhesitating 
and  invincible  assurance. 

m  The  two  current  arguments  in  favour  of  the 

The  two  cur-  ° 

rentargu-      hypothesis  in  question  are  raised  on  the  follow- 

ments  m  la-         ^  A  1 

vourofthe     inor  assertions.    1.  The  judgments  which  we  pass 

hypothesis  in    .    °  -       i  - 

question,       internally  upon  the  rectitude  or  pravity  of  actions 

briefly  stated.  .  i  •    *  t^i  t 

are  immediate  and  involuntary.  In  other  words, 
our  moral  sentiments  or  feelings  arise  directly  and  inevita- 
bly with  our  conceptions  of  the  actions  which  excite  them. 

2  The  moral  sentiments  of  all  men  are  precisely  alike. 

The  first  ar-  Now  the  first  of  these  venturous  assertions  is 
Kwofthe  n°t  universally  true.  In  numberless  cases,  the 
hypothesis  in  judgments  which  we  pass  internally  upon  the 

question,  ex-     J         .  1  . 

rained.  rectitude  or  pravity  of  actions  are  hesitating  and 
slow.  And  it  not  unfrequently  happens  that  we  cannot 
arrive  at  a  conclusion,  or  are  utterly  at  a  loss  to  determine 
whether  we  shall  praise  or  blame. 
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And,  granting  that  our  moral  sentiments  are  always  in- 
stantaneous and  inevitable,  this  will  not  demonstrate  that 
our  moral  sentiments  are  instinctive.  Sentiments  which 
are  factitious,  or  begotten  in  the  way  of  association,  are  not 
less  prompt  and  involuntary  than  feelings  which-are  instinc- 
tive or  inscrutable.  For  example,  We  begin  by  loving  money 
for  the  sake  of  the  enjoyment  which  it  purchases  :  and,  that 
enjoyment  apart,  we  care  not  a  straw  for  money.  But,  in 
time,  our  love  of  enjoyment  is  extended  to  money  itself,  or 
our  love  of  enjoyment  becomes  inseparably  associated  with 
the  thought  of  the  money  which  procures  it.  The  concep- 
tion of  money  suggests  a  wTish  for  money,  although  we  think 
not  of  the  uses  to  which  we  should  apply  it.  Again  :  We 
begin  by  loving  knowledge  as  a  mean  to  ends.  But,  in  time, 
the  love  of  the  ends  becomes  inseparably  associated  with  the 
thought  or  conception  of  the  instrument.  Curiosity  is  in- 
stantly roused  by  every  unusual  appearance,  although  there 
is  no  purpose  which  the  solution  of  the  appearance  would 
answer,  or  although  we  advert  not  to  the  purpose  which  the 
solution  of  the  appearance  might  subserve. 

The  promptitude  and  decision  with  which  we  judge  of 
actions  are  impertinent  to  the  matter  in  question  :  for  our 
moral  sentiments  would  be  prompt  and  inevitable,  although 
they  arose  from  a  perception  of  utility,  or  although  they  were 
impressed  upon  our  minds  by  the  authority  of  our  fellow- 
men.  Supposing  thata  moral  sentiment  sprung  from  a  percep- 
tion of  utility,  or  supposing  that  a  moral  sentiment  were  im- 
pressed upon  our  minds  by  authority,  it  would  hardly  recur 
spontaneously  until  it  had  recurred  frequently.  Unless  wo 
recalled  the  reasons  which  had  led  us  to  our  opinion,  or  un- 
less we  adverted  to  the  authority  which  had  determined  our 
opinion,  the  sentiment,  at  the  outset,  would  hardly  be  excited 
by  the  thought  of  the  corresponding  action.  But,  in  time, 
the  sentiment  would  adhere  inseparably  to  the  thought  of 
the  corresponding  action.  Although  we  recalled  not  the 
ground  of  our  moral  approbation  or  aversion,  the  sentiment 
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would  recur  directly  and  inevitably  with  the  conception  of 
its  appropriate  object. 

The  second  But,  to  prove  that  moral  sentiments  are  in- 
flvo^of  the  stinctive  or  inscrutable,  it  is  boldly  asserted,  by  the 
q^stion^  advocates  of  the  hypothesis  in  question,  that  the 
amined.        moral  sentiments  of  all  men  are  precisely  alike. 

The  argument,  in  favour  of  the  hypothesis,  which  is  raised 
on  this  hardy  assertion,  may  be  stated  briefly  in  the  follow- 
ing manner. — No  opinion  or  sentiment  which  is  a  result  of 
observation  and  induction  is  held  or  felt  by  all  mankind. 
Observation  and  induction,  as  applied  to  the  same  subject, 
lead  different  men  to  different  conclusions.  But  the  judg- 
ments which  are  passed  internally  upon  the  rectitude  or 
pravity  of  actions,  or  the  moral  sentiments  or  feelings  which 
actions  excite,  are  precisely  alike  with  all  men.  Consequently, 
our  moral  sentiments  or  feelings  were  not  gotten  by  our 
inductions  from  the  tendencies  of  the  actions  which  excite 
them  :  nor  were  these  sentiments  or  feelings  gotten  by  in- 
ductions of  others,  and  then  impressed  upon  our  minds  by 
human  authority  and  example.  Consequently,  our  moral  sen- 
timents are  instinctive,  or  are  ultimate  or  inscrutable  facts. 

Now,  though  the  assertion  were  granted,  the  argument 
raised  on  the  assertion  would  hardly  endure  examination. 
Though  the  moral  sentiments  of  all  men  were  precisely  alike, 
it  would  hardly  follow  that  moral  sentiments  are  instinctive. 

But  an  attempt  to  confute  the  argument  were  superfluous 
labour  :  for  the  assertion  whereon  it  is  raised  is  groundless. 
The  respective  moral  sentiments  of  different  ages  and  na- 
tions, and  of  different  men  in  the  same  age  and  nation,  have 
differed  to  infinity.  This  proposition  is  so  notoriously  true, 
and  to  every  instructed  mind  the  facts  upon  which  it  rests 
are  so  familiar,  that  I  should  hardly  treat  my  hearers  with 
due  respect  if  I  attempted  to  establish  it  by  proof.  I  there- 
fore assume  it  without  an  attempt  at  proof ;  and  I  oppose 
it  to  the  assertion  which  I  am  now  considering,  and  to  the 
argument  which  is  raised  on  that  assertion. 
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But,  before  I  dismiss  the  assertion  which  I  am  now  con- 
sidering, I  will  briefly  advert  to  a  difficulty  attending  the 
hypothesis  in  question  which  that  unfounded  assertion  natu- 
rally suggests. — Assuming  that  moral  sentiments  are  instinc- 
tive or  inscrutable,  they  are  either  different  with  different 
men,  or  they  are  alike  with  all  men.  To  affirm  "  that  they 
are  alike  with  all  men,"  is  merely  to  hazard  a  bold  assertion 
contradicted  by  notorious  facts.  If  they  are  different  with 
different  men,  it  follows  that  God  has  not  set  to  men  a  com- 
mon rule.  If  they  are  different  with  different  men,  there 
is  no  common  test  of  human  conduct :  there  is  no  test  by 
which  one  man  may  try  the  conduct  of  another.  It  were 
folly  and  presumption  in  me  to  sit  in  judgment  upon  you. 
That  which  were  pravity  in  mey  may,  for  aught  I  can  know, 
be  rectitude  in  you.  The  moral  sense  which  you  allege,  may 
be  just  as  good  and  genuine  as  that  of  which  I  am  consci- 
ous. Though  my  instinct  points  one  way,  yours  may  point 
another.  There  is  no  broad  sun  destined  to  illumine  the 
world,  but  every  single  man  must  walk  by  his  own  candle. 

Now  what  is  the  fact  whereon  the  second  ar-  A ,  .  ,  . 

A  brief  state- 

gument  in  favour  of  the  hypothesis  in  question  mentofthe 

Y  .  .  .  fact  whereon 

is  founded  ?   The  plain  and  glaring  fact  is  this. —  the  second 

_     .  i  i    argument  m 

W  ith  regard  to  actions  of  a  few  classes,  the  moral  favour  of  the 
sentiments  of  most,  though  not  of  all  men,  have  question  is 
been  alike.     But,  with  regard  to  actions  of  other 
classes,  their  moral  sentiments  have  differed,  through  every 
shade  or  degree,  from  slight  diversity  to  direct  opposition. 

And  this  is  what  might  be  expected,  supposing  The  fact  ac_ 
that  the  principle  of  general  utility  is  our  only  ^thStheahy^ 
guide  or  index  to  the  tacit  commands   of  the  ^or^of 1 
Deity.     The  fact  accords  exactly  with  that  hypo-  utilit7- 
thesis  or  theory.     For,  first,  the  positions  wherein  men  are, 
in  different  ages  and  nations,  are,  in  many  respects,  widely 
different  :  whence  it  inevitably  follows,  that  much  which 
was  useful  there  and  then  were  useless  or  pernicious  here 
and  now.     And,  secondly,  since  human  tastes  are  various, 
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and  since  human  reason  is  fallible,  men's  moral  sentiments 
must  often  widely  differ  even  in  respect  of  the  circum- 
stances wherein  their  positions  are  alike.  But,  with  re- 
gard to  actions  of  a  few  classes,  the  dictates  of  utility  are 
the  same  at  all  times  and  places,  and  are  also  so  obvious 
that  they  hardly  admit  of  mistake  or  doubt.  And  hence 
would  naturally  ensue  what  observation  shews  us  is  the 
fact  :  namely,  a  general  resemblance,  with  infinite  variety, 
in  the  systems  of  law  and  morality  which  have  actually  ob- 
tained in  the  world. 

a  brief  state-  According  to  the  hypothesis  which  I  have  now 
Stermediate  stated  and  examined,  the  moral  sense  is  our  o?ily 
^ch^rcom-  index  to  the  tacit  commands  of  the  Deity.  Ac- 
th^h^tthe  cording  to  an  intermediate  hypothesis,  compound- 
sis  of' utility    ed  of  the  hvpothesis  of  utility  and  the  hypothesis 

and  the  hypo-  v  L  .  . 

thesis  of 'a      of  a  moral  sense,  the  moral  sense  is  our  index  to 

moral  sense.  .  .  .  . 

some  oi  his  tacit  commands,  but  the  principle  of 
general  utility  is  our  index  to  others. 

In  so  far  as  I  can  gather  his  opinion  from  his  admirable 
sermons,  it  would  seem  that  the  compound  hypothesis  was 
embraced  by  Bishop  Butler.  But  of  this  I  am  not  certain  : 
for,  from  many  passages  in  those  sermons,  we  may  perhaps 
infer  that  he  thought  the  moral  sense  our  only  index  or  guide. 

The  compound  hypothesis  now  in  question  naturally  arose 
from  the  fact  to  which  I  have  already  adverted. — With  re- 
gard to  actions  of  a  few  classes,  the  moral  sentiments  of  most, 
though  not  of  all  men,  have  been  alike.  With  regard  to  ac- 
tions of  other  classes,  their  moral  sentiments  have  differed, 
through  every  shade  or  degree,  from  slight  diversity  to  direct 
opposition.  —  In  respect  to  the  classes  of  actions,  with  regard 
to  which  their  moral  sentiments  have  agreed,  there  was  some 
shew  of  reason  for  the  supposition  of  a  moral  sense.  In  re- 
spect to  the  classes  of  actions,  with  regard  to  which  their 
moral  sentiments  have  differed,  the  supposition  of  a  moral 
sense  seemed  to  be  excluded. 

But  the  modified  or  mixed  hypothesis  now  in  question  is 
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not  less  halting  than  the  pure  hypothesis  of  a  moral  sense 
or  instinct. — With  regard  to  actions  of  a  few  classes,  the 
moral  sentiments  of  most  men  have  concurred  or  agreed. 
But  it  were  hardly  possible  to  indicate  a  single  class  of  ac- 
tions, with  regard  to  which  all  men  have  thought  and  felt 
alike.  And  it  is  clear  that  every  objection  to  the  simple 
or  pure  hypothesis  may  be  urged,  writh  slight  adaptations, 
against  the  modified  or  mixed. 

[With  regard  to  a  few  actions,  the  sentiments  of  mankind 
have  really  been  uniform,  or  have  closely  approached  to  uni- 
formity. And,  so  far,  there  seemed  to  be  some  ground  for 
assuming  a  moral  sense.  But,  with  regard  to  other  actions, 
the  sentiments  of  mankind  have  been  infinitely  various  ;  and 
here  the  supposition  was  excluded. 

The  intermediate  opinion  to  which  I  have  adverted  ap- 
pears to  be  the  opinion  of  Bishop  Butler,  so  far  as  I  can 
collect  it  from  his  writings  :  though,  from  many  loose  pas- 
sages in  his  excellent  sermons,  we  might  perhaps  infer  that 
he  considered  the  moral  sense  as  presiding  over  the  whole 
of  our  conduct. 

The  same  intermediate  opinion  has  also  been  commonly 
held  by  writers  upon  general  jurisprudence.  For,  certain 
actions  which  mankind  have  generally  concurred  in  approv- 
ing or  condemning,  are  commonly  spoken  of  by  these  writers 
as  if  they  were  enjoined  or  forbidden  by  a  certain  law  of 
nature  ;  w  hich  law  of  nature  I  shall  examine  in  a  future 
lecture,  and  which  law  of  nature  (as  I  shall  there  explain,) 
is  nothing  but  the  theory  of  the  moral  sense  disguised  with 
another  expression. — From  Author  s  MS^\  The  division 

By  modern  writers  on  jurisprudence,  positive  law  ofpositiveiaw 

J  .  .  mtolawnatu- 

(or  law,  simply  and  strictly  so  called)  is  divided  rai  and  law 

L    J  y  '  positive,  and 

into  law  natural  and  law  positive.  By  the  clas-  the  division 
sical  Roman  jurists,  borrowing  from  the  Greek  into  jus  gen- 

1  .  ....  ...  N    .        -,.    .      tium  and  jus 

philosophers,  jus  civile  (or  positive  law)  is  divi-  cwUe9«*n- 
ded  into  jus  gentium  and  jus  civile.     Which  two  volve  the  in- 
divisions  of  positive  law  are  exactly  equivalent,  b^the^ 
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p^dil^f11"  By  modern  writers  on  jurisprudence,  and  by  the 
s^o^u^iiity  classical  Roman  jurists,  positive  morality  is  also  di- 
and  the  hypo-  vided  into  natural  and  positive.    For,  through  the 

thesis  of  a  ■*  ° 

moral  sense,  frequent  confusion  (to  which  I  shall  advert  here- 
after) of  positive  law  and  positive  morality,  a  portion  of  posi- 
tive morality,  as  well  as  of  positive  law,  is  embraced  by  the 
lata  natural  of  modern  writers  on  jurisprudence,  and  by  the 
equivalent  jus  gentium  of  the  classical  Roman  jurists. 

By  reason  of  the  division  of  positive  law  into  law  natural 
and  laiv positive,  crimes  are  divided,  by  modern  writers  on  ju- 
risprudence, into  crimes  which  are  "  mala  in  se"  and  crimes 
which  are  "mala  quia  prohibita"  By  reason  of  the  division 
of  positive  law  into  jus  gentium  and  jus  civile,  crimes  are  di- 
vided, by  the  classical  Roman  jurists,  into  such  as  are  crimes 
juris  gentium  and  such  as  are  crimes  jure  civili.  Which  di- 
visions of  crimes,  like  the  divisions  of  law  wherefrom  they 
are  respectively  derived,  are  exactly  equivalent. 

Now  without  a  clear  apprehension  of  the  hypothesis  of 
utility,  of  the  pure  hypothesis  of  a  moral  sense,  and  of  the 
modified  or  mixed  hypothesis  which  is  compounded  of  the 
others,  the  distinction  of  positive  law  into  natural  and  posi- 
tive, with  the  various  derivative  distinctions  which  rest  upon 
that  main  one,  are  utterly  unintelligible.  Assuming  the 
hypothesis  of  utility,  or  assuming  the  pure  hypothesis  of  a 
moral  sense,  the  distinction  of  positive  law  into  natural  and 
positive  is  senseless.  But,  assuming  the  intermediate  hy- 
pothesis which  is  compounded  of  the  others,  positive  law, 
and  also  positive  morality,  is  inevitably  distinguished  into 
natural  and  positive.  In  other  words,  if  the  modified  or 
mixed  hypothesis  be  founded  in  truth,  positive  human  rules 
fall  into  two  parcels  : — 1.  Positive  human  rules  which  ob- 
tain with  all  mankind  ;  and  the  conformity  of  which  to  Di- 
vine commands  is,  therefore,  indicated  by  the  moral  sense  : 
2.  Positive  human  rules  which  do  not  obtain  universally ; 
and  the  conformity  of  which  to  Divine  commands  is,  there- 
fore, not  indicated  by  that  infallible  guide. 
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When  I  treat  of  positive  law  as  considered  with  reference 
to  its  sources,  I  shall  shew  completely  that  the  modified  or 
mixed  hypothesis  is  involved  by  the  distinction  of  positive 
law  into  law  natural  and  law  positive.  I  touch  upon  the 
topic,  at  the  present  point  of  my  Course,  to  the  following 
purpose  :  namely,  to  shew  that  my  disquisitions  on  the  hy- 
pothesis of  utility,  on  the  hypothesis  of  a  moral  sense,  and 
on  that  intermediate  hypothesis  which  is  compounded  of 
the  others,  are  necessary  steps  in  a  series  of  discourses  oc- 
cupied with  the  rationale  of  jurisprudence.  It  will,  indeed, 
appear,  as  I  advance  in  my  projected  Course,  that  many  of 
the  distinctions,  which  the  science  of  jurisprudence  presents, 
cannot  be  expounded,  in  a  complete  and  satisfactory  man- 
ner, without  a  previous  exposition  of  those  seemingly  irre- 
lative hypotheses.  But  the  topic  upon  which  I  have  touched 
at  the  present  point  of  my  Course  shews  most  succinctly 
the  pertinence  of  the  disquisitions  in  question. 


Having  stated  the  hypothesis  of  utility,  the 
hypothesis  of  a  moral  sense,  and  the  modified  or 
mixed  hypothesis  which  is  compounded  of  the 
others,  I  will  close  my  disquisitions  on  the  index 
to  God's  commands  with  an  endeavour  to  clear 
the  hypothesis  of  utility  from  two  current  though 
gross  misconceptions. 


The  forego- 
ing' disquisi- 
tions on  the 
index  to 
God's  com- 
mands, closed 
with,  an  en- 
deavour to 
clear  the  the- 
ory of  utility 
from  two  cur- 
rent though 
gross  miscon- 
ceptions. 


Of  the  writers  who  maintain  and  impugn  the  The  two  mis- 
theory  of  utility,  three  out  of  four  fall  into  one  or  stated110118 
the  other  of  the  following  errors. — 1,  Some  of  them  con- 
found the  motives  which  ought  to  determine  our  conduct 
with  the  proximate  measure  or  test  to  which  our  conduct 
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should  conform  and  by  which  our  conduct  should  be  tried. 
2.  Others  confound  the  theory  of  general  utility  with  that 
theory  or  hypothesis  concerning  the  origin  of  benevolence 
which  is  branded  by  its  ignorant  or  disingenuous  adver- 
saries with  the  misleading  and  invidious  name  of  the  selfsh 
syste?n. 

Now  these  errors  are  so  palpable,  that,  perhaps,  I  ought 
to  conclude  with  the  bare  statement,  and  leave  my  hearers 
to  supply  the  corrective.  But,  let  them  be  never  so  pal- 
pable, they  have  imposed  upon  persons  of  unquestionable 
penetration,  and  therefore  may  impose  upon  all  who  will 
not  pause  to  examine  them.  Accordingly,  I  will  clear  the 
theory  of  utility  from  these  gross  but  current  misconcep- 
tions as  completely  as  my  limits  will  permit. 

T  will  first  examine  the  error  of  confounding  motives  to 
conduct  with  the  proximate  measure  or  test  to  which  our 
conduct  should  conform  and  by  which  our  conduct  should 
be  tried.  I  will  then  examine  the  error  of  confounding  the 
theory  of  utility  with  that  theory  or  hypothesis  concerni?ig  the 
origin  of  benevolence  which  is  styled  the  selfish  system. 
The  first  mis-  According  to  the  theory  of  utility,  the  measure 
examined.  Or  test  of  human  conduct  is  the  law  set  by  God 
to  his  human  creatures.  Now  some  of  his  commands  are 
revealed,  whilst  others  are  unrevealed.  Or  (changing  the 
phrase)  some  of  his  commands  are  express,  whilst  others 
are  tacit.  The  commands  which  God  has  revealed,  we 
must  gather  from  the  terms  wherein  they  are  promulged. 
The  commands  which  he  has  not  revealed,  we  must  con- 
strue by  the  principle  of  utility  :  by  the  probable  effects  of 
our  conduct  on  that  general  happiness  or  good  which  is  the 
final  cause  or  purpose  of  the  good  and  wise  lawgiver  in  all 
his  laws  and  commandments. 

Strictly  speaking,  therefore,  utility  is  not  the  measure  to 
which  our  conduct  should  conform,  nor  is  utility  the  test  by 
which  our  conduct  should  be  tried.  It  is  merely  the  index 
to  the  measure,  the  index  to  the  test.     But,  since  we  con- 
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form  to  the  measure  by  following  the  suggestions  of  the 
index,  I  may  say  with  sufficient,  though  not  with  strict 
propriety,  that  utility  is  the  measure  or  test  proxi?nateli/  or 
immediately.  Accordingly,  I  style  the  Divine  commands  the 
ultimate  measure  or  test :  but  I  style  the  principle  of  utility, 
or  the  general  happiness  or  good,  the  proximate  measure  to 
which  our  conduct  should  conform,  or  the  proximate  test  by 
which  our  conduct  should  be  tried. 

Now,  though  the  general  good  is  that  proximate  ?neasure, 
or  though  the  general  good  is  that  proximate  test,  it  is  not 
in  all,  or  even  in  most  cases,  the  motive  or  inducement  which 
ought  to  determine  our  conduct.  If  our  conduct  were  al- 
ways determined  by  it  considered  as  a  ?notive  or  induce- 
ment, our  conduct  would  often  disagree  with  it  considered 
as  the  standard  or  measure.  If  our  conduct  were  always 
determined  by  it  considered  as  a  motive  or  inducement,  our 
conduct  would  often  be  blameable,  rather  than  deserving  of 
praise,  when  tried  by  it  as  the  test. 

Though  these  propositions  may  sound  like  paradoxes, 
they  are  perfectly  just.  I  should  occupy  more  time  than  I 
can  give  to  the  disquisition,  if  I  went  through  the  whole  of 
the  proofs  which  would  establish  them  beyond  contradic- 
tion. But  the  few  hints  which  I  shall  now  throw  out  will  suf- 
ficiently suggest  the  evidence  to  those  of  my  hearers  who 
may  not  have  reflected  on  the  subject. 


When  I  speak  of  the  public  good,  or  of  the  general  good, 
I  mean  the  aggregate  enjoyments  of  the  single  or  indivi- 
dual persons  who  compose  that  public  or  general  to  which 
my  attention  is  directed.  The  good  of  mankind,  is  the  ag- 
gregate of  the  pleasures  which  are  respectively  enjoyed  by 
the  individuals  who  constitute  the  human  race.  The  good 
of  England,  is  the  aggregate  of  the  pleasures  which  fall  to 
the  lot  of  Englishmen  considered  individually  or  singly. 
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The  good  of  the  public  in  the  town  to  which  I  belong,  is 
the  aggregate  of  the  pleasures  which  the  inhabitants  seve- 
rally enjoy. 

"  Mankind/'  "  country,"  €€  public,"  are  concise  expres- 
sions for  a  number  of  individual  persons  considered  collec- 
tively or  as  a  whole.  In  case  the  good  of  those  persons 
considered  singly  or  individually  were  sacrificed  to  the  good 
of  those  persons  considered  collectively  or  as  a  whole,  the 
general  good  would  be  destroyed  by  the  sacrifice.  The  sum 
of  the  particular  enjoyments  which  constitutes  the  general 
good,  would  be  sacrificed  to  the  mere  name  by  which  that 
good  is  denoted. 

When  it  is  stated  strictly  and  nakedly,  this  truth  is  so 
plain  and  palpable  that  the  statement  is  almost  laughable. 
But  experience  sufficiently  evinces,  that  plain  and  palpable 
truths  are  prone  to  slip  from  the  memory  :  that  the  neglect 
of  plain  and  palpable  truths  is  the  source  of  most  of  the 
errors  with  which  the  world  is  infested.  For  example, 
That  notion  of  the  public  good  which  was  current  in  the 
ancient  republics  supposes  a  neglect  of  the  truism  to  which 
I  have  called  your  attention.  Agreeably  to  that  notion  of 
the  public  good,  the  happiness  of  the  individual  citizens  is 
sacrificed  without  scruple  in  order  that  the  common  weal 
may  wax  and  prosper.  The  only  substantial  interests  are 
the  victims  of  a  barren  abstraction,  of  a  sounding  but  empty 
phrase. 


Now  (speaking  generally)  every  individual  person  is  the 
best  possible  judge  of  his  own  interests  :  of  what  will  affect 
himself  with  the  greatest  pleasures  and  pains.  Compared 
with  his  intimate  consciousness  of  his  own  peculiar  interests, 
his  knowledge  of  the  interests  of  others  is  vague  conjecture. 

Consequently,  the  principle  of  general  utility  imperiously 
demands  that  he  commonly  shall  attend  to  his  own  rather 


JURISPRUDENCE  DETERMINED. 


99 


than  to  the  interests  of  others  :  that  he  shall  not  habitually 
neglect  that  which  he  knows  accurately  in  order  that  he  may 
habitually  pursue  that  which  he  knows  imperfectly. 

This  is  the  arrangement  which  the  principle  of  general 
utility  manifestly  requires.  It  is  also  the  arrangement  which 
the  Author  of  man's  nature  manifestly  intended.  For  our 
self-regarding  affections  are  steadier  and  stronger  than  our 
social :  the  motives  by  which  we  are  urged  to  pursue  our 
peculiar  good  operate  with  more  constancy,  and  commonly 
with  more  energy,  than  the  motives  by  which  we  are  soli- 
cited to  pursue  the  good  of  our  fellows. 

If  every  individual  neglected  his  own  to  the  end  of  pur- 
suing and  promoting  the  interests  of  others,  every  indivi- 
dual would  neglect  the  objects  with  which  he  is  intimately 
acquainted  to  the  end  of  forwarding  objects  of  which  he 
is  comparatively  ignorant.  Consequently,  the  interests  of 
every  individual  would  be  managed  unskilfully.  And,  since 
the  general  good  is  an  aggregate  of  individual  enjoyments, 
the  good  of  the  general  or  public  would  diminish  with  the 
good  of  the  individuals  of  whom  that  general  or  public  is 
constituted  or  composed.* 

The  principle  of  general  utility  does  not  demand  of  us, 

*  Goodness  and  Sadness  of  Motives. 

The  springs  or  motives  of  action  are  of  various  kinds,  all  equally  essen- 
tial. We  dig  and  delve  from  regard  to  ourselves,  or  from  a  narrower  sym- 
pathy with  our  relations  and  friends.  Yet  the  actions  which  are  suggested 
by  this  motive  are  commonly  beneficent.  To  knock  a  man  down  and  to 
take  his  purse  is  pernicious.  To  labour  in  one's  calling  for  the  same  pur- 
pose is  useful  and  laudable.  Benevolence  may  prompt  to  the  most  mis- 
chievous actions.  A  fanatic  may  take  it  into  his  muddled  brain  to  slay  a 
tyrant.  The  motive  is  benevolence,  and  that  of  the  most  extensive  kind  ; 
but  the  action  is  abominable.  It  is  not  therefore  the  motive,  but  the  ac- 
tion and  the  design, — which  is  again  to  be  tried  by  the  test.  It  is  true 
that,  though  all  motives  are  equally  necessary,  some  are  more  likely  to  mis- 
lead than  others  ;  but  it  is  impossible  to  pronounce  of  any  motive  that  it  is 
necessarily  good  or  bad.  Even  the  most  dangerous  of  all — revenge — is 
absolutely  necessary. 

Every  motive  may  lead  to  good  or  to  bad.     It  consequently  follows 
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that  we  shall  always  or  habitually  intend  the  general  good  : 
though  the  principle  of  general  utility  does  demand  of  us, 
that  we  shall  never  pursue  our  own  peculiar  good  by  means 
which  are  inconsistent  with  that  paramount  object. 

For  example  :  The  man  who  delves  or  spins,  delves  or 
spins  to  put  money  in  his  purse,  and  not  with  the  purpose 
or  thought  of  promoting  the  general  well-being.  But  by 
delving  or  spinning,  he  adds  to  the  sum  of  commodities  : 
and  he  therefore  promotes  that  general  well-being,  which  is 

that  conduct  may  be  bad,  though  the  motive  be  benevolent ;  and  good, 
though  the  motive  be  selfish,  or  even  anti-social. 

[Comparison  of  love  of  reputation  with  religion  and  benevolence. — Self- 
regarding.] 

But  though  every  motive  may  lead  to  bad  or  good,  some  are  pre-emi- 
nently likely  to  lead  to  good.:  e.g.  benevolence,  love  of  reputation,  religion. 
[Here,  note  on  vanity.]  Others  pre-eminently  likely  to  lead  to  bad,  and 
little  likely  to  lead  to  good  ;  e.  g.  the  anti-social — antipathy — particular  or 
general.  Others,  again,  are  as  likely  to  lead  to  good  as  to  bad  :  e.g.  the 
self-regarding.  They  are  the  origin  of  most  of  the  steady  industry,  but 
also,  of  most  of  the  offences  of  men. 

In  this  qualified  sense,  therefore,  motives  may  be  divided  into  such  as 
are  good,  such  as  are  bad,  and  such  as  are  neither  good  nor  bad. 

If  an  action  is  good,  i.e.  conforming  to  rules  formed  on  the  principle 
of  utility,  the  motive  makes  it  more  laudable.  If  not,  not.  But  it  is  only 
secondarily  that  the  nature  of  the  motive  affects  the  quality  of  the  action. 

[State  of  the  understanding  with  regard  to  the  action  :  i.  e.  intention, 
etc.] 

It  is,  therefore,  wrong  to  maintain  that  the  complexion  of  the  action 
mainly  depends  on  the  complexion  of  the  motive.  It  is  equally  wrong  to 
maintain  that  the  nature  of  the  motive  does  not,  to  a  certain  degree,  deter- 
mine its  complexion. 

In  this  limited  sense,  therefore,  the  moral  complexion  of  the  action  is  to 
a  certain  degree  determined  by  the  motive.  If  the  intention  be  good,  the 
action  is  the  better  for  being  prompted  by  a  social  motive.  If  the  action 
be  bad,  it  is  less  bad  if  prompted  by  a  social  one. 

It  is  important  that  good  dispositions  should  be  recognized  and  ap- 
proved. But  the  goodness  of  the  action  depends  upon  its  conformity  to 
utility,  and  upon  the  state  of  the  .  .  .  — MS.  Fragment. 

[The  subject  of  Motives  will  be  found  discussed  at  length  in  Lectures 
XVIII.  and  XIX.,  Vol.  II.— S.  A.] 
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not,  and  ought  not  to  be,  his  practical  end.  General  uti- 
lity is  not  his  motive  to  action.  But  his  action  conforms 
to  utility  considered  as  the  standard  of  conduct :  and,  when 
tried  by  utility  considered  as  the  test  of  conduct,  his  action 
deserves  approbation. 

Again  :  Of  all  pleasures  bodily  or  mental,  the  pleasures 
of  mutual  love,  cemented  by  mutual  esteem,  are  the  most 
enduring  and  varied.  They  therefore  contribute  largely  to 
swell  the  sum  of  well-being,  or  they  form  an  important 
item  in  the  account  of  human  happiness.  And,  for  that 
reason,  the  well-wisher  of  the  general  good,  or  the  adherent 
of  the  principle  of  utilit}',  must,  in  that  character,  consider 
them  with  much  complacency.  But,  though  he  approves 
of  love  because  it  accords  with  his  principle,  he  is  far  from 
maintaining  that  the  general  good  ought  to  be  the  motive 
of  the  lover.  It  was  never  contended  or  conceited  by  a 
sound,  orthodox  utilitarian,  that  the  lover  should  kiss  his 
mistress  with  an  eye  to  the  common  weal. 

And  by  this  last  example,  I  am  naturally  conducted  to 
this  further  consideration. 

Even  where  utility  requires  that  benevolence  shall  be  our 
motive,  it  commonly  requires  that  we  shall  be  determined 
by  partial,  rather  than  by  general  benevolence  :  by  the  love 
of  the  narrower  circle  which  is  formed  of  family  or  rela- 
tions, rather  than  by  sympathy  with  the  wider  circle  which 
is  formed  of  friends  or  acquaintance  :  by  sympathy  with 
friends  or  acquaintance,  rather  than  by  patriotism  :  by  pa- 
triotism, or  love  of  country,  rather  than  by  the  larger  hu- 
manity which  embraces  mankind. 

In  short,  the  principle  of  utility  requires  that  we  shall 
act  with  the  utmost  effect,  or  that  we  shall  so  act  as  to  pro- 
duce the  utmost  good.  And  (speaking  generally)  we  act 
with  the  utmost  effect,  or  we  so  act  as  to  produce  the  ut- 
most good,  when  our  motive  or  inducement  to  conduct  is 
the  most  urgent  and  steady,  when  the  sphere  wherein  we 
act  is  the  most  restricted  and  the  most  familiar  to  us,  and 
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when  the  purpose  which  we  directly  pursue  is  the  most  de- 
terminate or  precise. 

The  foregoing  general  statement,  must,  indeed,  be  re- 
ceived with  numerous  limitations.  The  principle  of  utility 
not  unfrequently  requires  that  the  order  at  which  I  have 
pointed  shall  be  inverted  or  reversed  :  that  the  self-regard- 
ing affections  shall  yield  to  the  love  of  family,  or  to  sym- 
pathy with  friends  or  acquaintance  :  that  the  love  of  family, 
or  sympathy  with  friends  or  acquaintance,  shall  yield  to  the 
love  of  country  :  that  the  love  of  country  shall  yield  to  the 
love  of  mankind  :  that  the  general  happiness  or  good,  which 
is  always  the  test  of  our  conduct,  shall  also  be  the  motive 
determining  our  conduct,  or  shall  also  be  the  practical  end 
to  which  our  conduct  is  directed. 

But  to  adjust  the  respective  claims  of  the  selfish  and  social 
motives,  of  partial  sympathy  and  general  benevolence,  is  a 
task  which  belongs  to  the  detail,  rather  than  to  the  prin- 
ciples of  ethics  :  a  task  which  I  could  hardly  accomplish  in 
a  clear  and  satisfactory  manner,  unless  I  visited  my  hearers 
with  a  complete  dissertation  upon  ethics,  and  wandered  at 
unconscionable  length  from  the  appropriate  purpose  of  my 
Course.  What  I  have  suggested  will  suffice  to  conduct 
the  reflecting  to  the  following  conclusions,  ]  .  General  uti- 
lity considered  as  the  measure  or  test,  differs  from  general 
utility  considered  as  a  motive  or  inducement.  2.  If  our 
conduct  were  truly  adjusted  to  the  principle  of  utility,  our 
conduct  would  conform  to  rules  fashioned  on  the  principle 
of  utility,  or  our  conduct  would  be  guided  by  sentiments  as- 
sociated with  such  rules.  But,  this  notwithstanding,  general 
utility,  or  the  general  happiness  or  good,  would  not  be  in  all, 
or  even  in  most  cases,  our  motive  to  action  or  forbearance. 
The  second  Having  touched  generally  and  briefly  on  the 
^nexaT  first  of  the  two  misconceptions,  I  will  now  advert 
mmed.  ^Q       scconc[  with  the  like  generality  and  brevity. 

They  who  fall  into  this  misconception  are  guilty  of  two 
errors.     1.  They  mistake  and  distort  the  hypothesis  con- 
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corning  the  origin  of  benevolence  which  is  styled  the  seJfish 
system.  2.  They  imagine  that  that  hypothesis,  as  thus  mis- 
taken and  distorted,  is  an  essential  or  necessary  ingredient 
in  the  theory  of  utility* 

I  will  examine  the  two  errors  into  which  the  misconception 
may  be  resolved,  in  the  order  wherein  I  have  stated  them. 

1.  According  to  an  hypothesis  of  Hartley  and  of  various 
other  writers,  benevolence  or  sympathy  is  not  an  ultimate 
fact,  or  is  not  unsusceptible  of  analysis  or  resolution,  or  is 
not  a  simple  or  inscrutable  element  of  man's  being  or  na- 
ture. According  to  their  hypothesis,  it  emanates  from  self- 
love,  or  from  the  self-regarding  affections,  through  that  fa- 
miliar process,  styled  "  the  association  of  ideas,"  to  which  I 
have  briefly  adverted  in  a  preceding  portion  of  my  discourse. 

Now  it  follows  palpably  from  the  foregoing  concise  state- 
ment, that  these  writers  dispute  not  the  existence  of  disin- 
terested benevolence  or  sympathy  :  that,  assuming  the  ex- 
istence of  disinterested  benevolence  or  sympathy,  they  en- 
deavour to  trace  the  feeling,  through  its  supposed  generation, 
to  the  simpler  and  ulterior  feeling  of  which  they  believe  it 
the  offspring. 

But,  palpable  as  this  consequence  is,  it  is  fancied  by  many 
opponents  of  the  theory  of  utility,  and  (what  is  more  remark- 
able) by  some  of  its  adherents  also,  that  these  writers  dis- 
pute the  existence  of  disinterested  benevolence  or  sympathy. 

According  to  the  hypothesis  in  question,  as  thus  mistaken 

*  «  rjy^e  fast  Qf  these  mistakes  is  made  by  Godwin.  The  second  by 
Paley. 

"  From  Epicurus  and  Lucretius  down  to  Paley  and  Godwin,  Mr.  Bentham 
is  the  only  writer  who  has  explained  this  subject  with  clearness  and  accu- 
racy. He  is  not,  indeed,  the  inventor  of  the  theory  of  utility  (for  that  is 
as  old  as  the  human  race),  but  he  is  the  first  of  all  philosophers  who  has 
viewed  it  from  every  aspect,  and  has  fitted  it  for  practice/5 

cc  Many  of  the  writers  who  appear  to  reject  utility  do,  in  fact,  embrace 
it ;  (e*  g.  Cicero,  Seneca,  Johnson,  etc.)  (Eudamionismus).  The  honesium 
is  the  generally  useful.  The  utile  is  the  generally  pernicious  ;  but  which 
would  answer  some  selfish  and  sinister  purpose." — JUS.  Fragment. 
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and  distorted,  we  have  no  sympathy,  properly  so  called,  with 
the  pleasures  and  pains  of  others.  That  which  is  styled  sym- 
pathy, or  that  which  is  styled  benevolence,  is  provident 
regard  to  self.  Every  good  office  done  by  man  to  man 
springs  from  a  calculation  of  which  self  is  the  object.  We 
perceive  that  we  depend  on  others  for  much  of  our  own  hap- 
piness :  and,  perceiving  that  we  depend  on  others  for  much 
of  our  own  happiness,  we  do  good  unto  others  that  others 
may  do  it  unto  us.  The  seemingly  disinterested  services 
that  are  rendered  by  men  to  men,  are  the  offspring  of  the 
very  motives,  and  are  governed  by  the  very  principles,  which 
engender  and  regulate  trade  * 

*  The  selfish  system,  in  this  its  literal  import,  is  flatly  inconsistent  with 
obvious  facts,  and  therefore  is  hardly  deserving  of  serious  refutation.  We 
are  daily  and  hourly  conscious  of  disinterested  benevolence  or  sympathy,  or 
of  wishing  the  good  of  others  without  regard  to  our  own.  In  the  present 
wretched  condition  of  human  society,  so  unfavourable  are  the  outward  cir- 
cumstances wherein  most  men  are  placed,  and  so  bad  is  the  education  or 
training  received  by  most  men  in  their  youth,  that  the  benevolence  of  most 
men  wants  the  intensity  and  endurance  which  are  requisite  to  their  own 
haj^piness  and  to  the  happiness  of  their  fellow-creatures.  With  most 
men,  benevolence  or  sympathy  is  rather  a  barren  emotion  than  a  strong  and 
steady  incentive  to  vigorous  and  efficient  action.  Although  the  feeling  or 
sentiment  affects  them  often  enough,  it  is  commonly  stifled  at  the  birth  by 
antagonist  feelings  or  sentiments.  But  to  deny,  with  Itochefoucauld  or 
Mandeville,  the  existence  of  benevolence  or  sympathy,  is  rather  a  wild  pa- 
radox, hazarded  in  the  wantonness  of  satire,  than  the  deliberate  position  of 
a  philosopher  examining  the  springs  of  conduct. 

And  here  I  may  briefly  remark,  that  the  expression  selfish,  as  applied  to 
motives,  has  a  larger  and  a  narrower  meaning. — Taking  the  expression 
selfish  with  its  larger  meaning,  all  motives  are  selfish.  For  every  motive 
is  a  wish:  and  every  wish  is  a  pain  which  affects  a  man's  self,  and  which 
urges  him  to  seek  relief  by  attaining  the  object  washed. — Taking  the  ex- 
pression selfish  wTith  its  narrower  meaning,  motives  which  are  selfish  must 
be  distinguished  from  motives  which  are  benevolent  :  our  wishes  for  our 
own  good,  from  our  wishes  for  the  good  of  our  neighbour  :  the  desires  which 
impel  us  to  pursue  our  own  advantage  or  benefit,  from  the  desires  which 
solicit  us  to  pursue  the  advantage  or  benefit  of  others. 

To  obviate  this  ambiguity,  with  the  wretched  quibbling  which  it  begets, 
Mr.  Bentham  has  judiciously  discarded  the  dubious  expression  selfish.  The 
motives  "Which  solicit  us  to  pursue  the  advantage  or  good  of  others,  he  styles 
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2.  Having  thus  mistaken  and  distorted  the  so  called  self- 
ish system,  many  opponents  of  the  theory  of  utility,  together 
with  some  adherents  of  the  same  theory,  imagine  that  the 
former,  as  thus  mistaken  and  distorted,  is  a  necessary  por- 
tion of  the  latter.  And  hence  it  naturally  follows,  that  the 
adherents  of  the  theory  of  utility  are  styled  by  many  of  its 
opponents  "  selfish,  sordid,  and  cold-blooded  calculators/' 

Now  the  theory  of  ethics  which  I  style  the  theory  of  utility 
has  no  necessary  connection  with  any  theory  of  motives.  It 
has  no  necessary  connection  with  any  theory  or  hypothesis 
which  concerns  the  nature  or  origin  of  benevolence  or  sym- 
pathy. The  theory  of  utility  will  hold  good,  whether  bene- 
volence or  sympathy  be  truly  a  portion  of  our  nature,  or  be 
nothing  but  a  mere  name  for  provident  regard  to  self.  The 
theory  of  utility  will  hold  good,  whether  benevolence  or  sym- 
pathy be  a  simple  or  ultimate  fact,  or  be  engendered  by  the 
principle  of  association  on  the  self-regarding  affections. 

According  to  the  theory  of  utility,  the  principle  of  general 

social.  The  motives  which  impel  us  to  pursue  our  own  advantage  or  good, 
he  styles  self -regarding. 

But,  besides  the  social  and  self-regarding  motives,  there  are  disinterested 
motives,  or  disinterested  wishes,  by  which  we  are  impelled  or  solicited  to 
visit  others  with  evil.  These  disinterested  but  malevolent  motives,  he  styles 
anti-social. — When  I  style  a  motive  of  the  sort  a  disinterested  motive,  I  ap- 
ply the  epithet  with  the  meaning  wherein  I  apply  it  to  a  benevolent  motive. 
Speaking  with  absolute  precision,  the  motive  is  not  disinterested  in  either 
case  :  for,  in  each  of  the  two  cases,  the  man  desires  relief  from  a  wish  im- 
portuning himself.  But,  excepting  the  desire  of  relief  which  the  wish  ne- 
cessarily implies,  the  wish,  in  each  of  the  cases,  is  purely  disinterested.  The 
end  or  object  to  which  it  urges  the  man  is  the  good  or  evil  of  another,  and 
not  his  own  advantage. — By  imputing  to  human  nature  disinterested  male- 
volence, Mr.  Bentham  has  drawn  upon  himself  the  reproaches  of  certain 
critics.  But  in  imputing  disinterested  malevolence  to  human  nature,  he  is 
far  from  being  singular.  The  fact  is  admitted  or  assumed  by  Aristotle  and 
Butler,  and  by  all  who  have  closely  examined  the  springs  or  motives  of 
conduct.  And  the  fact  is  easily  explained  by  the  all-pervading  principle  which 
is  styled  u  the  association  of  ideas."  Disinterested  malevolence  or  anti- 
pathy, like  disinterested  benevolence  or  sympathy,  is  begotten  by  that  prin- 
ciple on  the  self-regarding  affections. 
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utility  is  the  index  to  God's  commands,  and  is  therefore  the 
proximate  measure  of  all  human  conduct.  We  are  bound  by 
the  awful  sanctions  with  which  his  commands  are  armed, 
to  adjust  our  conduct  to  rules  formed  on  that  proximate 
measure.  Though  benevolence  be  nothing  but  a  name  for 
provident  regard  to  self,  we  are  moved  by  regard  to  self, 
when  we  think  of  those  awful  sanctions,  to  pursue  the  ge- 
nerally useful,  and  to  forbear  from  the  generally  pernicious. 
Accordingly,  that  is  the  version  of  the  theory  of  utility  which 
is  rendered  by  Dr.  Paley.  He  supposes  that  general  utility 
is  the  proximate  test  of  conduct :  but  he  supposes  that  all 
the  motives  by  which  our  conduct  is  determined  are  purely 
self-r  eg  circling.  And  his  version  of  the  theory  of  utility  is, 
nevertheless,  coherent :  though  I  think  that  his  theory  of 
motives  is  miserably  partial  and  shallow,  and  that  mere  re- 
gard to  self,  although  it  were  never  so  provident,  would 
hardly  perform  the  office  of  genuine  benevolence  or  sympa- 
thy. For  if  genuine  benevolence  or  sympathy  be  not  a  por- 
tion of  our  nature,  we  have  only  one  inducement  to  consult 
the  general  good  :  namely,  a  provident  regard  to  our  own 
welfare  or  happiness.  But  if  genuine  benevolence  or  sym- 
pathy be  a  portion  of  our  nature,  we  have  two  distinct  in- 
ducements to  consult  the  general  good  :  namely,  the  same 
provident  regard  to  our  own  welfare  or  happiness,  and  also 
a  disinterested  regard  to  the  welfare  or  happiness  of  others. 
If  genuine  benevolence  or  sympathy  were  not  a  portion  of 
our  nature,  our  motives  to  consult  the  general  good  would 
be  more  defective  than  they  are.* 

*  Confusion  of  Sympathy  with  Moral  Sense. 
Sympathy  is  the  pleasure  or  pain  which  we  feel  when  another  enjoys  or 
suffers.  In  common  language  it  is  fellow-feeling.  This  is  totally  different 
from  moral  approbation  or  disapprobation,  and  instead  of  always  coinciding 
with  moral  sentiments  (let  their  origin  be  what  it  may),  often  runs  counter 
to  them.  As  (e.g.)  that  large  sympathy  with  every  sentient  being,  or  at  least 
with  every  human  being,  which  is  called  humanity  or  benevolence,  inclines 
us  to  sympathize  with  the  sufferings  of  the  culprit  whose  punishment  we 
approve.     Like  the  pains  and  pleasures  which  purely  regard  ourselves,  the 
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Again  :  Assuming  that  benevolence  or  sympathy  is  truly 
a  portion  of  our  nature,  the  theory  of  utility  has  no  connec- 
tion whatever  with  any  hypothesis  or  theory  which  concerns 
the  origin  of  the  motive.  Whether  benevolence  or  sym- 
pathy be  a  simple  or  ultimate  fact,  or  be  engendered  by 
the  principle  of  association  on  the  self-regarding  affections,  it 
is  one  of  the  motives  by  which  our  conduct  is  determined. 
And,  on  either  of  the  conflicting  suppositions,  the  principle 
of  utility,  and  not  benevolence  or  sympathy,  is  the  measure 
or  test  of  conduct  :  For  as  conduct  may  be  generally  use- 
id,  though  the  motive  is  self-regarding  ;  so  may  conduct  be 
enerally  pernicious,  though  the  motive  is  purely  benevo- 

pains  and  pleasures  of  sympathy  are  not  moral  sentiments,  but  feelings  or 
motives  which,  according  to  the  justness  of  our  moral  sentiments,  may  lead 
us  wrong  or  right. 

This  sympathy  may  be  an  original  instinct,  like  our  appetites,  or  begotten 
by  association,  like  diseased  curiosity,  love  of  money,  etc.  (Bishop  Butler.) 

But  on  neither  of  these  hypotheses,  is  the  theory  which  derives  our  moral 
sentiments  from  utility  at  all  affected. 

The  theory  of  utility  assumes  sympathy,  but  maintains  that  our  judgments 
of  actions  ought  to  be,  and  in  a  great  measure  are,  derived  from  our  percep- 
tion of  the  general  consequences  of  actions  ;  i.  e.,  not  their  immediate,  but 
their  remote  consequences,  supposing  them  unregulated  by  Morals  and  Law  ; 
and  not  only  their  consequences  upon  ourselves,  but  also  upon  our  relations, 
our  friends,  our  country,  our  fellow-men ;  with  whom,  according  to  the 
theory,  as  I  understand  it,  we  are  held  by  bonds  of  sympathy  ;  which,  though 
not  so  strong  nor  so  constant  as  our  mere  regard  to  ourselves,  is  just  as 
necessary  to  our  own  well-being.  Sympathy,  as  well  as  pure  self-love,  is 
not  a  moral  sentiment,  but  a  principle  or  motive  to  action  :  either  being 
liable  to  disturb  our  moral  judgment.  Indeed  a  narrow  sympathy  is,  in 
some  minds,  as  tyrannous  as  the  self-love  of  the  most  narrow  and  contracted 
being  that  crawls  the  earth.  Maternal  love,  the  passion  between  the  sexes 
when  exalted  into  Love,  the  spirit  of  sect  and  party,  a  narrow  patriotism — 
all  these  are  as  likely  to  mislead  the  judgment  or  the  moral  sense  as  the 
purely  self-regarding  affections  ;  which,  on  the  other  hand,  though  often 
misleading,  are  to  a  great  extent,  the  causes  of  good,  prompting  men  to  aL 
long  and  obscure  effort. — MS.  Fragment. 

[The  foregoing  fragments  (pages  99,  103,  106)  were,  as  the  reader  will 
perceive,  merely  rough  hints  or  memoranda  of  matter  which  the  Author  in- 
tended to  introduce  into  the  corrected  and  more  ample  edition  of  this  work 
which  he  meditated.]  S.  A. 
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lent.  Accordingly,  in  all  his  expositions  of  the  theory  of 
utility,  Mr.  Bentham  assumes  or  supposes  the  existence  of 
disinterested  sympathy,  and  scarcely  adverts  to  the  hypo- 
theses which  regard  the  origin  of  the  feeling.* 

*  But  here  I  would  briefly  remark,  that,  though  the  hypothesis  of  Hart- 
ley is  no  necessary  ingredient  in  the  theory  of  general  utility,  it  is  a  neces- 
sary ingredient  (if  it  be  not  unfounded)  in  every  sound  system  of  education 
or  training.  For  the  sake  of  our  own  happiness,  and  the  happiness  of  our 
fellow-creatures,  the  affection  of  benevolence  or  sympathy  should  be  strong 
and  steady  as  possible  :  for  though,  like  other  motives,  it  may  lead  us  to 
pernicious  conduct,  it  is  less  likely  than  most  of  the  others  to  seduce  us 
from  the  right  road.  Now  if  benevolence  or  sympathy  be  engendered  by 
the  principle  of  association,  the  affection  may  be  planted  and  nurtured  by 
education  or  training.  The  truth  or  falsehood  of  the  hypothesis,  together 
with  the  process  by  which  the  affection  is  generated,  are  therefore  objects 
of  great  practical  moment,  and  well  deserving  of  close  and  minute  exa- 
mination. 
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[In  a  list  of  notes  called  by  the  Author  €  Inserenda/  there  is 
the  following  : — 

t€  Excursus  on  Analogy. 

"  To  be  inserted  in  the  beginning  of  Lecture  V.,  or  reserved  to 
Judge-made  Law  or  Interpretation." 

In  obedience  to  this  intimation,  I  intended  to  prefix  the  Ex- 
cursus to  the  following  Lecture.  But  as  it  appeared  to  several  com- 
petent judges  that  its  connection  with  the  main  subject  of  this 
Work  was  too  indirect  to  justify  the  insertion  of  a  considerable 
essay,  I  have  reserved  it  for  publication  in  a  separate  volume,  with 
some  other  detached  papers.  Among  these  is  an  essay  on  *  In- 
terpretation/ 1  Papers  on  Codification,7  and  other  fragments,  con- 
nected with  the  Philosophy  of  Law.  —  S.  A.] 


LECTURE  V. 

The  term  law,  or  the  term  laws,  is  applied  to  Laws  proper 
the  following  objects  : — to  laws  proper  or  pro-  caUedfand  s° 

t  li     i  i    j       i  •  •  laws  impro- 

perly so  called,  ana  to  laws  improper  or  impro-  per  or  impro- 
perly so  called  :   to  objects  which  have  all  the  caUed.s° 
essentials  of  an  imperative  law  or  rule,  and  to 
objects  which  are  wanting  in  some  of  those  essentials,  but 
to  which  the  term  is  unduly  extended  either  by  reason  of 
analogy  or  in  the  way  of  metaphor. 

Strictly  speaking,  all  improper  laws  are  analogous  to  law  s 
proper  :  and  the  term  law,  as  applied  to  any  of  them,  is  a 
metaphorical  or  figurative  expression. 

For  every  metaphor  springs  from  an  analogy  :  and  every 
analogical  extension  given  to  a  term  is  a  metaphor  or  figure 
of  speech.    The  term  is  extended  from  the  objects  which  it 
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properly  signifies  to  objects  of  another  nature  :  to  objects 
not  of  the  class  wherein  the  former  are  contained,  although 
they  are  allied  to  the  former  by  that  more  distant  resem- 
blance which  is  usually  styled  analogy. 

But,  taking  the  expressions  with  the  meanings  which  cus- 
tom or  usage  has  established,  the  expressions  metaphorical 
and  analogical  are  hardly  synonymous  or  equivalent.  When 
we  speak  of  a  metaphor \  or  of  a  figure  of  speech,  we  usually 
mean  to  intimate  that  the  improper  application  of  the  term 
is  suggested  by  a  slender  analogy  :  that  the  secondary  im- 
port of  the  term  is  remotely  allied  to  the  primitive.  When 
the  analogy  suggesting  the  improper  application  is  strong  or 
close,  we  scarcely  say  that  the  secondary  import  of  the  term 
is  metaphorical  or  figurative.  We  usually  say  that  its  se- 
condary import  is  analogical :  or  that  the  term  is  extended 
from  its  proper  to  its  improper  objects,  on  account  of  the 
analogy  by  which  those  objects  are  allied. 

It  must, however,  be  remarked,  that  the  difference  between 
the  meanings  which  custom  or  usage  has  established  is  a  dif- 
ference of  degrees.  Consequently,  it  is  not  to  be  settled  with 
precision.  Where  the  analogy  is  extremely  strong  or  close, 
the  secondary  import  of  the  term  is  usually  styled  analogi- 
cal. Where  the  analogy  is  extremely  slender  or  remote,  the 
improper  application  of  the  term  is  usually  styled  a  meta- 
phor. In  numberless  cases  lying  between  the  extremes,  we 
say,  indifferently,  that  the  secondary  import  is  analogical,  or 
that  the  term  is  diverted  from  its  primitive  meaning  by  a 
metaphor  ox  figure  of  speech. 

Iiaws  impro-  Now  a  broad  distinction  obtains  between  laws 
L'ndsr.— ft^°  improperly  so  called.  Some  are  closely,  others  are 
cwiy  anaio-  remotely  analogous  to  laws  proper.  The  term  law 
Iroper^  s  is  extended  to  some  by  a  decision  of  the  reason 
te^oHca?or  or  understanding.  The  term  lata  is  extended  to 
%urative.      others  by  a  turn  or  caprice  of  the  fancy. 

In  order  that  I  may  mark  this  distinction  briefly  and 
commodiously,  I  avail  myself  of  the  difference,  established 
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by  custom  or  usage,  between  the  meanings  of  the  expres- 
sions analogical  and  figurative.  1  style  laws  of  the  first 

kind  laivs  closely  analogous  to  laws  proper.    I  say  that  they 

are  called  laics  by  an  analogical  extension  of  the  term.  1 

style  laws  of  the  second  kind  laws  metaphorical  or  figura- 
tive. I  say  that  they  are  called  laws  by  a  metaphor  ox  figure 
of  speech. 

Now  laws  proper,  with  such  improper  laws  as  Division  of 
are  closely  analogous  to  the  proper,  are  divisible  I^of^ch 

thllQ  improper 
tJlu&-  laws  as  are 

Of  laws  properly  so  called,  some  are  set  by 
God  to  his  human  creatures.    Others  are  set  by  proper, 
men  to  men.  • 

Of  the  laws  properly  so  called  which  are  set  by  men  to 
men,  some  are  set  by  men  as  political  superiors,  or  by  men, 
as  private  persons,  in  pursuance  of  legal  rights.  Others  may 
be  described  in  the  following  negative  manner :  They  are 
not  set  by  men  as  political  superiors,  nor  are  they  set  by 
men,  as  private  persons,  in  pursuance  of  legal  rights. 

The  laws  improperly  so  called  which  are  closely  analogous 
to  the  proper,  are  merely  opinions  or  sentiments  held  or  felt 
by  men  in  regard  to  human  conduct.  As  I  shall  shew  here- 
after, these  opinions  and  sentiments  are  styled  laws,  because 
they  are  analogous  to  laws  properly  so  called  :  because  they 
resemble  laws  properly  so  called  in  some  of  their  properties 
or  some  of  their  effects  or  consequences. 

Accordingly,  I  distribute  laws  proper,  with  such  ^f^ws  pro^ 
improper  laws  as  are  closely  analogous  to  the  per,  and  of 

*       *  .  sucn  lmpro- 

proper,  under  three  capital  classes.  per  laws  as 

The  first  comprises  the  laws  (properly  so  called)  analogous  to 

which  are  set  by  God  to  his  human  creatures.        under  three 
The  second  comprises  the  laws  (properly  so  cTaWs.— 

called)  which  are  set  by  men  as  political  super  i-  Grod,  or  the 

  i  j  •  laws  of  God. 

ors,  or  by  men,  as  private  persons,  m  pursuance  2  Positive 
of  legal  rights.  ppr- 
The  third  comprises  laws  of  the  two  following  fnorauiyj6 
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rules  of  posi-  species  :  1.  The  laws  (properly  so  called)  which 

tive  morality,      A  *"  * 

or  positive      are  set  by  men  to  men,  but  not  by  men  as  poh- 

moral  rules.         .  .  . 

tical  superiors,  nor  by  men,  as  private  persons,  in 
pursuance  of  legal  rights  :  2.  The  laws  which  are  closely 
analogous  to  laws  proper,  but  are  merely  opinions  or  sen- 
timents held  or  felt  by  men  in  regard  to  human  conduct. 

 1  put  laws  of  these  species  into  a  common  class,  and  I 

mark  them  with  the  common  name  to  which  I  shall  advert 
immediately,  for  the  following  reason.  No  law  of  either 
species  is  a  direct  or  circuitous  command  of  a  monarch  or 
sovereign  number  in  the  character  of  political  superior.  In 
other  words,  no  law  of  either  species  is  a  direct  or  circuit- 
ous command  of  a  monarch  or  sovereign  number  to  a  per- 
son or  persons  in  a  state  of  subjection  to  its  author.  Con- 
sequently, laws  of  both  species  may  be  aptly  opposed  to 
laws  of  the  second  capital  class.  For  every  law  of  that  se- 
cond capital  class  is  a  direct  or  circuitous  command  of  a 
monarch  or  sovereign  number  in  the  character  of  political 
superior  :  that  is  to  say,  a  direct  or  circuitous  command  of 
a  monarch  or  sovereign  number  to  a  person  or  persons  in  a 
state  of  subjection  to  its  author. 

Laws  comprised  by  these  three  capital  classes  I  mark  with 
the  following  names. 

I  name  laws  of  the  first  class  the  laic  or  laws  of  God,  or 
the  Divi?ie  law  or  laws. 

For  various  reasons  which  I  shall  produce  immediately, 
I  name  laws  of  the  second  class  positive  law,  or  positive 
laws. 

For  the  same  reasons,  I  name  laws  of  the  third  class  po- 
si tire  morality,  rules  of  positive  morality  y  or  positive  moral 
rules.* 

•  The  expression  positive  morality,  as  thus  applied,  embraces  human 
laws  of  the  two  following  species:  1.  The  laws  (properly  so  called)  which 
are  set  by  men  to  men,  but  not  by  men  as  political  superiors,  nor  by  men, 
as  private  persons,  in  pursuance  of  legal  rights  :  2.  The  laws  which  are 
closely  analogous  to  laws  proper,  but  are  merely  opinions  or  sentiments  held 
or  felt  by  men  in  regard  to  human  conduct. 
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Positive  laws,  the  appropriate  matter  of  "juris-  The  connex- 

_   .        -  ,J  ion  of  fcli€ 

prudence,  are  related  m  the  way  of  resemblance,  present  (tke 

t  t  i  i        ^  ii        •  m*th)  lecture 

or  by  a  close  or  remote  analogy,  to  the  following 

T  therefore  made  a  mistake  in  my  first  lecture,  when  I  affirmed  universally 
of  positive  moral  rules,  that  they  are  laws  improperly  so  called.  I  ought 
to  have  restricted  the  proposition  to  such  rules  of  the  class  as  belong  to  the 
second  of  the  species  mentioned  at  the  beginning*  of  the  note.  But  in  that 
lecture,  and  also  in  the  Outline  of  my  Course,  I  have  limited  the  expression 
positive  morality  to  laws  of  that  second  species. 

Having  rectified  the  mistake  which  I  made  in  my  first  lec-  Explanation 
ture,  I  now  produce  my  reasons  for  us  ins:  the  two  expressions  °f  theexpres- 

A  J  y  1  sions  posittve 

"positive  law  "  and  "positive  morality.  law  and posi- 

There  are  two  capital  classes  of  human  laws.  The  first  tvoe  morality. 
comprises  the  laws  (properly  so  called)  which  are  set  by  men  as  political 
superiors,  or  by  men,  as  private  persons,  in  pursuance  of  legal  rights.  The 
second  comprises  the  laws  (proper  and  improper)  which  belong  to  the  two 
species  mentioned  at  the  beginning  of  the  note. 

As  merely  distinguished  from  the  second,  the  first  of  those  capital  classes 
might  be  named  simply  lata.  As  merely  distinguished  from  the  first,  the  se- 
cond of  those  capital  classes  might  be  named  simply  morality.  But  both  must 
be  distinguished  from  the  law  of  God  :  and,  for  the  purpose  of  distinguish- 
ing both  from  the  law  of  God,  we  must  qualify  the  names  latv  and  morality. 
Accordingly,  I  style  the  first  of  those  capital  classes  "positive  law:"  and 
I  style  the  second  of  those  capital  classes  "positive  morality."  By  the  com- 
mon epithet  positive,  I  denote  that  both  classes  flow  from  human  sources. 
By  the  distinctive  names  lata  and  morality,  I  denote  the  difference  between 
the  human  sources  from  which  the  two  classes  respectively  emanate. 

Strictly  speaking,  every  law  properly  so  called  is  a  positive  law.  For  it 
is  put  or  set  by  its  individual  or  collective  author,  or  it  exists  by  the  posi- 
tion or  institution  of  its  individual  or  collective  author. 

But,  as  opposed  to  the  law  of  nature  (meaning  the  law  of  God),  human 
law  of  the  first  of  those  capital  classes  is  styled  by  writers  on  jurisprudence 
"positive  law.5'  This  application  of  the  expression  "positive  law  55  was  ma- 
nifestly made  for  the  purpose  of  obviating  confusion  :  confusion  of  human 
law  of  the  first  of  those  capital  classes  with  that  Divine  law  which  is  the 
measure  or  test  of  human. 

And,  in  order  to  obviate  similar  confusion,  I  apply  the  expression  "posi- 
tive morality  "  to  human  law  of  the  second  capital  class.  For  the  name 
morality,  when  standing  unqualified  or  alone,  may  signify  the  law  set  by 
God,  or  human  law  of  that  second  capital  class.  If  you  say  that  an  act  or 
omission  violates  morality,  you  speak  ambiguously.  You  may  mean  that 
it  violates  the  law  which  I  style  "positive  morality,"  or  that  it  violates  the 
Divine  law  which  is  the  measure  or  test  of  the  former. 
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with  the  first,  obiects. — 1.  In  the  way  of  resemblance,  they  are 

second,  third,  J  *  tip 

fourth,  and     related  to  the  laws  of  God.     2.  In  the  way  ot 

sixth. 

Again  :  The  human  laws  or  rules  which  I  style  "positive  morality,"  I 
mark  with  that  expression  for  the  following  additional  reason. 

I  have  said  that  the  name  morality,  when  standing  unqualified  or  alone, 
may  signify  positive  morality,  or  may  signify  the  law  of  God.  But  the  name 
morality,  when  standing'  unqualified  or  alone,  is  perplexed  with  a  further 
ambiguity.  It  may  import  indifferently  either  of  the  two  following  senses. — 
1.  The  name  morality,  when  standing  unqualified  or  alone,  may  signify  posi- 
tive morality  which  is  good  or  worthy  of  approbation,  or  positive  morality 
as  it  would  be  if  it  were  good  or  worthy  of  approbation.  In  other  words, 
the  name  morality,  when  standing  unqualified  or  alone,  may  signify  positive 
morality  which  agrees  with  its  measure1  or  test,  or  positive  morality  as  it 
would  be  if  it  agreed  with  its  measure  or  test.  2.  The  name  morality, 
when  standing  unqualified  or  alone,  may  signify  the  human  laws,  which  I 
style  positive  morality,  as  considered  without  regard  to  their  goodness  or 
badness.  For  example,  Such  laws  of  the  class  as  are  peculiar  to  a  given 
age,  or  such  laws  of  the  class  as  are  peculiar  to  a  given  nation,  we  style 
the  morality  of  that  given  age  or  nation,  whether  we  think  them  good  or 
deem  them  bad.  Or,  in  case  we  mean  to  intimate  that  we  approve  or  dis- 
approve of  them,  we  name  them  the  morality  of  that  given  age  or  nation, 
and  we  qualify  that  name  with  the  epithet  good  or  bad. 

Now,  by  the  name  "positive  morality,"  I  mean  the  human  laws,  which 
I  mark  with  that  expression,  as  considered  without  regard  to  their  good- 
ness or  badness.  Whether  human  laws  be  worthy  of  praise  or  blame,  or 
whether  they  accord  or  not  with  their  measure  or  test,  they  are  "  rules  of 
positive  morality,"  in  the  sense  which  I  give  to  the  expression,  if  they  be- 
long to  either  of  the  species  mentioned  at  the  beginning  of  the  note.  But, 
in  consequence  of  that  ambiguity  which  I  have  now  attempted  to  explain, 
I  could  hardly  express  my  meaning  with  passable  distinctness  by  the  un- 
qualified name  morality. 

Explanation  From  the  expression  positive  laic  and  the  expression  positive 
Tngexpre^  Morality,  I  pass  to  certain  expressions  with  which  they  are 
sions  :  via.       closely  connected. 

^risp^d^ce'  science  of  jurisprudence  (or,  simply  and  briefly,  juris- 

and  science  of  prudence)  is  concerned  with  positive  laws,  or  with  laws  strictly 
"raiitt/ ;  so  called,  as  considered  without  regard  to  their  goodness  or 

science  of  badness. 

Ontology,  &~  Positive  morality,  as  considered  without  regard  to  its  good- 
science  of  le-    ness  or  badness,  might  be  the  subject  of  a  science  closely  ana- 

gislation,  and    ,  .      .  ,  T  .  . 

science  of  logons  to  jurisprudence.  I  say  "might  be  :  since  it  is  only 
morals.  in  one  of  its  branches  (namely,  the  law  of  nations  or  inter- 

national law),  that  positive  morality,  as  considered  without  regard  to  its 
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resemblance,  they  are  related  to  those  rules  of  positive  mo- 
rality which  are  laws  properly  so  called.     3.  By  a  close  or 

goodness  or  badness,  lias  been  treated  by  writers  in  a  scientific  or  syste- 
matic manner. — For  the  science  of  positive  morality,  as  considered  with  (Jut 
regard  to  its  goodness  or  badness,  current  or  established  language  will 
hardly  afford  us  a  name.  The  name  morals,  or  science  of  morals,  would 
denote  it  ambiguously  :  the  name  morals,  or  science  of  morals,  being  com- 
monly applied  (as  I  shall  shew  immediately)  to  a  department  of  ethics  or 
deontology.  But,  since  the  science  of  jurisprudence  is  not  unfrequently 
styled  "  the  science  of  positive  law,"  the  science  in  question  might  be  styled 
analogically  "the  science  of  positive  morality. "  The  department  of  the 
science  in  question  which  relates  to  international  law,  has  actually  been 
styled  by  Von  Martens,  a  recent  writer  of  celebrity,  "positives  oder  prac- 
tiscltes  Volkerrecht : "  that  is  to  say,  "positive  international  law,"  or  "prac- 
tical international  law."  Had  he  named  that  department  of  the  science 
"positive  international  morality,"  the  name  would  have  hit  its  import  with 
perfect  precision. 

The  science  of  ethics  (or,  in  the  language  of  Mr.  Bentham,  the  science  of 
deontology)  may  be  defined  in  the  following  manner. — It  affects  to  deter- 
mine the  test  of  positive  law  and  morality,  or  it  affects  to  determine  the 
principles  whereon  they  must  be  fashioned  in  order  that  they  may  merit 
approbation.  In  other  words,  it  affects  to  expound  them  as  they  should 
be  ;  or  it  affects  to  expound  them  as  they  ought  to  be  ;  or  it  affects  to  ex- 
pound them  as  they  would  be  if  they  were  good  or  worthy  of  praise  ;  or  it 
affects  to  expound  them  as  they  would  be  if  they  conformed  to  an  assumed 
measure. 

The  science  of  ethics  (or,  simply  and  briefly,  ethics)  consists  of  two  de- 
partments :  one  relating  specially  to  positive  law,  the  other  relating  specially 
to  positive  morality.  The  department  which  relates  specially  to  positive 
law,  is  commonly  styled  the  science  of  legislation ,  or,  simply  and  briefly,  le- 
gislation. The  department  which  relates  specially  to  positive  morality,  is 
commonly  styled  the  science  of  morals,  or,  simply  and  briefly,  morals. 

The  foregoing  attempt  to  define  the  science  of  ethics  natu-   Meaning  of 
rally  leads  me  to  offer  the  following  explanatory  remark.  the  fP^liet 

;  i  •  t  i     i  •      good  or  bad 

When  we  say  that  a  human  law  is  good  or  bad,  or  is  as  applied  to 
worthy  of  praise  or  blame,  or  is  what  it  should  be  or  what  anumanlau- 
it  should  not  be,  or  is  what  it  ought  to  be  or  what  it  ought  not  to  be,  we 
mean  (unless  we  intimate  our  mere  liking  or  aversion)  this  :  namely,  that 
the  law  agrees  with  or  differs  from  a  something  to  which  we  tacitly  refer 
it  as  to  a  measure  or  test. 

For  example,  According  to  either  of  the  hypotheses  which  I  stated  ill 
preceding  lectures,  a  human  law  is  good  or  bad  as  it  agrees  or  does  not 
agree  with  the  law  of  God  :  that  is  to  say,  with  the  law  of  God  as  indicated 
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strong  analogy,  they  are  related  to  those  rules  of  positive  mo- 
rality which  are  merely  opinions  or  sentiments  held  or  felt 

by  the  principle  of  utility,  or  with  the  law  of  God  as  indicated  by  the  moral 
sense.  To  the  adherent  of  the  theory  of  utility,  a  human  law  is  good  if  it 
be  generally  useful,  and  a  human  law  is  bad  if  it  be  generally  pernicious. 
For,  in  his  opinion,  it  is  consonant  or  not  with  the  law  of  God,  inasmuch 
as  it  is  consonant  or  not  with  the  principle  of  general  utility.  To  the  ad- 
herent of  the  hypothesis  of  a  moral  sense,  a  human  law  is  good  if  he  likes 
it  he  knows  not  why,  and  a  human  law  is  bad  if  he  hates  it  he  knows  not 
wherefore.  For,  in  his  opinion,  that  his  inexplicable  feeling  of  liking  or 
aversion  shews  that  the  human  law  pleases  or  offends  the  Deity. 

To  the  atheist,  a  human  law  is  good  if  it  be  generally  useful,  and  a  hu- 
man law  is  bad  if  it  be  generally  pernicious.  For  the  principle  of  general 
utility  would  serve  as  a  measure  or  test,  although  it  were  not  an  index  to 
an  ulterior  measure  or  test.  But  if  he  call  the  law  a  good  one  without  be- 
lieving it  useful,  or  if  he  call  the  law  a  bad  one  without  believing  it  per- 
nicious, the  atheist  simply  intimates  his  mere  liking  or  aversion.  For, 
unless  it  be  thought  an  index  to  the  law  set  by  the  Deity,  an  inexplicable 
feeling  of  approbation  or  disapprobation  can  hardly  be  considered  a  mea- 
sure or  test.  And,  in  the  opinion  of  the  atheist,  there  is  no  law  of  God 
which  his  inexplicable  feeling  can  point  at. 

To  the  believer  in  a  supposed  revelation,  a  human  law  is  good  or  bad 
as  it  agrees  with  or  differs  from  the  terms  wherein  the  revelation  is  ex- 
pressed. 

In  short,  the  goodness  or  badness  of  a  human  law  is  a  phrase  of  relative 
and  varying  import.     A  law  which  is  good  to  one  man  is  bad  to  another, 
in  case  they  tacitly  refer  it  to  different  and  adverse  tests. 
MeanincT  0f  Divine  laws  may  be  styled  good,  in  the  sense  with 

the  epithet  which  the  atheist  may  apply  the  epithet  to  human.  We  may 
plied  to  tSe  style  them  good,  or  worthy  of  praise,  inasmuch  as  they  agree 
law  of  God.  with  utility  considered  as  an  ultimate  test.  And  this  is  the 
only  meaning  with  which  we  can  apply  the  epithet  to  the  laws  of  God. 
Unless  we  refer  them  to  utility  considered  as  an  ultimate  test,  we  have  no 
test  by  which  we  can  try  them.  To  say  that  they  are  good  because  they 
are  set  by  the  Deity,  is  to  say  that  they  are  good  as  measured  or  tried  by 
themselves.  But  to  say  this  is  to  talk  absurdly  :  for  every  object  which  is 
measured,  or  every  object  which  is  brought  to  a  test,  is  compared  with 
a  uiven  object  other  than  itself. — If  the  laws  set  by  the  Deity  were  not 
generally  useful,  or  if  they  did  not  promote  the  general  happiness  of  his 
creatures,  or  if  their  great  Author  were  not  wise  and  benevolent,  they  would 
not  be  good,  or  worthy  of  praise,  but  were  devilish  and  worthy  of  execration. 

Before  I  conclude  the  present  note,  I  must  submit  this  further  remark 
to  the  attention  of  the  reader. 
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by  men  in  regard  to  human  conduct.  4.  By  a  remote  or 
slender  analogy,  they  are  related  to  laws  merely  metaphori- 
cal, or  laws  merely  figurative. 

I  have  intimated  in  the  course  of  the  note,  that  the  phrase  The  exprcs- 
law  of  nature,  or  the  phrase  natural  law,  often  signifies  the  ^aUtre^or^ 

law  of  God.  natural  lata, 

Natural  law  as  thus  understood,  and  the  natural  law  which  parate°mean- 
I  mentioned  in  my  fourth  lecture,  are  disparate  expressions.   inp*-  ^it  sig- 
The  natural  law  which  I  there  mentioned,  is  a  portion  of  po-  oi>  GGd,  or  a 
sitive  law  and  positive  morality.     It  consists  of  the  human   portion  of 
rules,  legal  and  moral,  which  have  obtained  at  all  times  and   and  positive 
obtained  at  all  places.  morality. 

According  to  the  compound  hypothesis  which  I  mentioned  in  my  fourth, 
lecture,  these  human  rules,  legal  and  moral,  have  been  fashioned  on  the 
law  of  God  as  indicated  by  the  moral  sense.  Or,  adopting  the  language  of 
the  classical  Roman  jurists,  these  human  rules,  legal  and  moral,  have  been 
fashioned  on  the  Divine  law  as  known  by  natural  reason. 

But, 'besides  the  human  rules  which  have  obtained  with  all  mankind, 
there  are  human  rules,  legal  and  moral,  which  have  been  limited  to  peculiar 
times,  or  limited  to  peculiar  places. 

Now,  according  to  the  compound  hypothesis  which  I  mentioned  in  my 
fourth  lecture,  these  last  have  not  been  fashioned  on  the  law  of  God,  or  have 
been  fashioned  on  the  law  of  God  as  conjectured  by  the  light  of  utility. 

Being  fashioned  on  the  law  of  God  as  known  by  an  infallible  guide,  hu- 
man rules  of  the  first  class  are  styled  the  latv  of  nature  :  For  they  are  not 
of  human  position  purely  or  simply,  but  are  laws  of  God  or  Nature  clothed 
with  human  sanctions.  As  obtaining  at  all  times  and  obtaining  at  all  places, 
they  are  styled  by  the  classical  jurists  jus  geutiu?n,  or  jus  omnium  gentium. 

But  human  rules  of  the  second  class  are  styled  positive.  For,  not  being- 
fashioned  on  the  law  of  God,  or  being  fashioned  on  the  law  of  God  as 
merely  conjectured  by  utility,  they,  certainly  or  probably,  are  of  purely  hu- 
man position.  They  are  not  laws  of  God  or  Nature  clothed  with  human 
sanctions. 

As  I  stated  in  my  fourth  lecture,  and  shall  shew  completely  hereafter, 
the  distinction  of  human  rules  into  natural  and  positive  involves  the  com- 
pound hypothesis  which  I  mentioned  in  that  discourse.* 


*  It  appears  from  a  memorandum  of  the  Author  that  he  intended  to  "  anticipate  from 
the  lectures  on  Sources  of  Law,  the  whole  of  the  distinction  between  Law  Natural  and 
Law  Positive  and  to  "  insert  that  distinction  at  the  end  of  this  note,  or  both  together 
at  pp.  93,  94.  As  however  the  passage  in  question  occurs  in  the  Ltrlnrrs  hereafter  to 
be  published,  and  as  it  would  require  some  modification  to  fit  it  for  this  place,  I  have 
thought  it  better  to  leave  it  where  it  stands;  only  making  the  reader  acquainted  with 
the  Author's  intentions. — S.  A. 
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To  distinguish  positive  laws  from  the  objects  now  enume- 
rated, is  the  purpose  of  the  present  attempt  to  determine  the 
province  of  jurisprudence. 

In  pursuance  of  the  purpose  to  which  I  have  now  adverted, 
I  stated,  in  my  first  lecture,  the  essentials  of  a  law  or  rule 
(taken  with  the  largest  signification  which  can  be  given  to 
the  term  properly) . 

In  my  second,  third,  and  fourth  lectures,  I  stated  the  marks 
or  characters  by  which  the  laws  of  God  are  distinguished 
from  other  laws.  And,  stating  those  marks  or  characters, 
I  explained  the  nature  of  the  index  to  his  unrevealed  laws, 
or  1  explained  and  examined  the  hypotheses  which  regard 
the  nature  of  that  index. 

But  before  I  can  complete  the  purpose  to  which  I  have 
adverted  above,  I  must  examine  or  discuss  especially  the  fol- 
lowing principal  topics  (and  must  touch  upon  other  topics 
of  secondary  or  subordinate  importance). — 1.  I  must  ex- 
amine the  marks  or  characters  by  which  positive  laws  are 
distinguished  from  other  laws.  2.  I  must  examine  the  dis- 
tinguishing marks  of  those  positive  moral  rules  which  are 
Jaws  properly  so  called.  3.  I  must  examine  the  distinguish- 
ing marks  of  those  positive  moral  rules  which  are  styled  laws 
or  rules  by  an  analogical  extension  of  the  term.  4.  I  must 
examine  the  distinguishing  marks  of  laws  merely  metapho- 
rical, or  laws  merely  figurative. 

In  order  to  an  explanation  of  the  marks  which  distinguish 
positive  laws,  I  must  analyze  the  expression  sovereignty,  the 
correlative  expression  subjection,  and  the  inseparably  con- 
nected expression  independent  political  society.  For  the  es- 
sential difference  of  a  positive  law  (or  the  difference  that 
severs  it  from  a  law  which  is  not  a  positive  law)  may  be  stated 
thus.  Every  positive  law,  or  every  law  simply  and  strictly  so 
called,  is  set  by  a  sovereign  person,  or  a  sovereign  body  of 
persons,  to  a  member  or  members  of  the  independent  poli- 
tical society  wherein  that  person  or  body  is  sovereign  or  su- 
preme. Or  (changing  the  expression)  it  is  set  by  a  monarch, 
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or  sovereign  number,  to  a  person  or  persons  in  a  state  of 
subjection  to  its  author. 

But  my  analysis  of  those  expressions  occupies  so  large  a 
space,  that,  in  case  I  placed  it  in  the  lecture  which  I  am  now 
delivering,  the  lecture  which  I  am  now  delivering  would  run 
to  insufferable  length. 

The  purpose  mentioned  above  will,  therefore,  be  completed 
in  the  following  order. 

Excluding  from  my  present  discourse  my  analysis  of  those 
expressions,  T  shall  complete,  in  my  present  discourse,  the 
purpose  mentioned  above,  so  far  as  I  can  complete  it  con- 
sistently with  that  exclusion.  In  my  present  discourse,  I 
shall  examine  or  discuss  especially  the  following  principal 
topics  :  namely,  the  distinguishing  marks  of  those  positive 
moral  rules  which  are  laws  properly  so  called  :  the  distin- 
guishing marks  of  those  positive  moral  rules  which  are  styled 
laws  or  rules  by  an  analogical  extension  of  the  term  :  the 
distinguishing  marks  of  the  laws  which  are  styled  laivs  by 
a  metaphor. 

I  shall  complete,  in  my  sixth  lecture,  the  purpose  men- 
tioned above,  by  explaining  the  marks  or  characters  which 
distinguish  positive  laws,  or  laws  strictly  so  called  ;  an  ex- 
planation involving  an  analysis  of  the  capital  expression  so- 
vereignty,  the  correlative  expression  subjection,  and  the  inse- 
parably connected  expression  independent  political  society. 

Having  shewn  the  connexion  of  my  present  discourse  with 
foregoing  and  following  lectures,  I  proceed  to  examine  or 
discuss  its  appropriate  topics  or  subjects. 

In  my  first  lecture,  I  endeavoured  to  resolve  The  essen- 

fcials  ol*  SL  \SL\V 

a  law  (taken  with  the  largest  signification  which  properly  so 

>  •  jiia  7  \  •    j       ,i  called,  toge- 

can  be  given  to  the  term  properly)  into  the  neces-  ther  with  cer- 
,  •    -i      !  .         r»i'j-i-  i      tain  conse- 

sary  or  essential  elements  ot  which  it  is  composed. 
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quenceswhich  Now  those  essentials  of  a  law  proper,  together 

those  essen-  .  i  •  i 

tiais  import,  with  certain  consequences  which  those  essentials 
import,  may  be  stated  briefly  in  the  following  manner. — 
1.  Laws  properly  so  called  are  a  species  of  commands.  But, 
being  a  command,  every  law  properly  so  called  flows  from  a 
determinate  source,  or  emanates  from  a  determinate  author. 
In  other  words,  the  author  from  whom  it  proceeds  is  a  de- 
terminate rational  being,  or  a  determinate  body  or  aggre- 
gate of  rational  beings.  For  whenever  a  command  is  ex- 
pressed or  intimated,  one  party  signifies  a  wish  that  another 
shall  do  or  forbear  :  and  the  latter  is  obnoxious  to  an  evil 
which  the  former  intends  to  inflict  in  case  the  wish  be 
disregarded.  But  every  signification  of  a  wish  made  by  a 
single  individual,  or  made  by  a  body  of  individuals  as  a  body 
or  collective  whole,  supposes  that  the  individual  or  body  is 
certain  or  determinate,  And  every  intention  or  jy^^o^  held 
by  a  single  individual,  or  held  by  a  body  of  individuals  as 
a  body  or  collective  whole,  involves  the  same  supposition.  2. 
Every  sanction  properly  so  called  is  an  eventual  evil  annexed 
to  a  command.  Any  eventual  evil  may  operate  as  a  motive 
to  conduct  :  but,  unless  the  conduct  be  commanded  and  the 
evil  be  annexed  to  the  command,  the  evil  is  not  a  sanction 
in  the  proper  acceptation  of  the  term.  3.  Every  duty  pro- 
perly so  called  supposes  a  command  by  which  it  is  created. 
Eor  every  sanction  properly  so  called  is  an  eventual  evil  a?i- 
newed  to  a  command.  And  duty  properly  so  called  is  ob- 
noxiousness  to  evils  of  the  kind. 

The  laws  of         Now  it  follows  from  these  premises,  that  the 

God,  and  po-  ...         ,  t 

shiw  laws,     laws  oi  Grod,  and  positive  laws,  are  laws  proper, 

arc  laws  pro-  i  n  t 

periyao  *      or  laws  properly  so  called. 

The  laws  of  God  are  laws  proper,  inasmuch  as 
they  are  commands  express  or  tacit,  and  therefore  emanate 
from  a  certain  source. 

Positive  laws,  or  laws  strictly  so  called,  are  established 
directly  or  immediately  by  authors  of  three  kinds  : — by 
monarchs,  or  sovereign  bodies,  as  supreme  political  superi- 
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ors  :  by  men  in  a  state  of  subjection,  as  subordinate  political 
superiors  :  by  subjects,  as  private  persons,  in  pursuance  of 
legal  rights.  But  every  positive  law,  or  every  law  strictly 
so  called,  is  a  direct  or  circuitous  command  of  a  monarch 
or  sovereign  number  in  the  character  of  political  superior  : 
that  is  to  say,  a  direct  or  circuitous  command  of  a  monarch 
or  sovereign  number  to  a  person  or  persons  in  a  state  of 
subjection  to  its  author.  And  being  a  command  (and  there- 
fore flowing  from  a  determinate  source),  every  positive  law 
is  a  law  proper,  or  a  law  properly  so  called. 

Besides  the  human  laws  which  I  style  positive  The  generic 
law,  there  are  human  laws  which  I  style  positive  c^ll^r  of 
morality,  rules  of  positive  morality,  or  positive  moral  rules, 
moral  rules. 

The  generic  character  of  laws  of  the  class  may  be  stated 
briefly  in  the  following  negative  manner. — No  law  belong- 
ing to  the  class  is  a  direct  or  circuitous  command  of  a 
monarch  or  sovereign  number  in  the  character  of  political 
superior.  In  other  words,  no  law  belonging  to  the  class  is 
a  direct  or  circuitous  command  of  a  monarch  or  sovereign 
number  to  a  person  or  persons  in  a  state  of  subjection  to 
its  author. 

But  of  positive  moral  rules,  some  are  laws  Ofpos-,7VO 
proper,  or  laws  properly  so  called  :   others  are  ™™f*^es' 
laws   improper,   or   laws   improperly  so   called.  fes0£££per| 
Some  have  all  the  essentials  of  an  imperative  are  laws 

.  .  pi  improper. 

law  or  rule  :  others  are  deficient  in  some  ot  those 
essentials,  and  are  styled  laivs  or  rules  by  an  analogical  ex- 
tension of  the  term. 

The  positive  moral  rules  which  are  laws  pro-  The  positive 
perly  so  called,  are  distinguished  from  other  laws  which  are 
by  the  union  of  two  marks. — 1.  They  are  impe-  so'VaiV^i1  a?/ 
rative  laws  or  rules  set  by  men  to  men.    2.  They  comman'ls- 
arc  not  set  by  men  as  political  superiors,  nor  are  they  set  by 
men  as  private  persons,  in  pursuance  of  legal  rights. 

Inasmuch  as  they  bear  the  latter  of  these  two  marks,  they 
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are  not  commands  of  sovereigns  in  the  character  of  political 
superiors.  Consequently,  they  are  not  positive  laws  :  they 
are  not  clothed  with  legal  sanctions,  nor  do  they  oblige 
legally  the  persons  to  whom  they  are  set.  But  being  com- 
mands (and  therefore  being  established  by  determinate  in- 
dividuals or  bodies),  they  are  laws  properly  so  called  :  they 
are  armed  with  sanctions,  and  impose  duties,  in  the  proper 
acceptation  of  the  terms. 

It  will  appear  from  the  following  distinctions,  that  posi- 
tive moral  rules  which  are  laws  properly  so  called  may  be 
reduced  to  three  kinds. 

Of  positive  moral  rules  which  are  laws  properly  so  called, 
some  are  established  by  men  who  are  not  subjects,  or  are 
not  in  a  state  of  subjection  :  Meaning  by  "  subjects/'  or  by 
"  men  in  a  state  of  subjection/'  men  in  a  state  of  subjection 
to  a  monarch  or  sovereign  number. — Of  positive  moral  rules 
which  are  laws  properly  so  called,  and  are  not  established 
by  men  in  a  state  of  subjection,  some  are  established  by 
men  living  in  the  negative  state  which  is  styled  a  state  of 
nature  or  a  state  of  anarchy  :  that  is  to  say,  by  men  who 
are  not  in  the  state  which  is  styled  a  state  of  government, 
or  are  not  members,  sovereign  or  subject,  of  any  political 
society. — Of  positive  moral  rules  which  are  laws  properly 
so  called,  and  are  not  established  by  men  in  a  state  of  sub- 
jection, others  are  established  by  sovereign  individuals  or 
bodies,  but  are  not  established  by  sovereigns  in  the  charac- 
ter of  political  superiors.  Or  a  positive  moral  rule  of  the 
kind  now  in  question  may  be  described  in  the  following 
manner  :  It  is  set  by  a  monarch  or  sovereign  number,  but 
not  to  a  person  or  persons  in  a  state  of  subjection  to  its 
author. 

Of  laws  properly  so  called  which  are  set  by  subjects,  some 
are  set  by  subjects  as  subordinate  political  superiors.  But 
of  laws  properly  so  called  which  are  set  by  subjects,  others 
are  set  by  subjects  as  private  persons  :  Meaning  by  "  pri- 
vate persons/'  subjects  not  in  the  class  of  subordinate  poli- 
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tical  superiors,  or  subordinate  political  superiors  not  consi- 
dered as  such. — Laws  set  by  subjects  as  subordinate  politi- 
cal superiors,  are  positive  laws  :  they  are  clothed  with  legal 
sanctions,  and  impose  legal  duties.  They  are  set  by  sove- 
reigns or  states  in  the  character  of  political  superiors,  al- 
though they  are  set  by  sovereigns  circuitously  or  remotely. 
Although  they  are  made  directly  by  subject  or  subordinate 
authors,  they  are  made  through  legal  rights  granted  by 
sovereigns  or  states,  and  held  by  those  subject  authors  as 
mere  trustees  for  the  granters. — Of  laws  set  by  subjects  as 
private  persons,  some  are  not  established  by  sovereign  or 
supreme  authority.  And  these  are  rules  of  positive  morality  : 
they  are  not  clothed  with  legal  sanctions,  nor  do  they  oblige 
legally  the  parties  to  whom  they  are  set. — But  of  laws  set 
by  subjects  as  private  persons,  others  are  set  or  established 
in  pursuance  of  legal  rights  residing  in  the  subject  authors. 
And  these  are  positive  laws  or  laws  strictly  so  called.  Al- 
though they  are  made  directly  by  subject  authors,  they  are 
made  in  pursuance  of  rights  granted  or  conferred  by  sove- 
reigns in  the  character  of  political  superiors  :  they  legally 
oblige  the  parties  to  whom  they  are  set,  or  are  clothed  with 
legal  sanctions.  They  are  commands  of  sovereigns  as  poli- 
tical superiors,  although  they  are  set  by  sovereigns  circuit- 
ously or  remotely.* 

It  appears  from  the  foregoing  distinctions,  that  positive 

*  A  law  set  by  a  subject  as  a  private  person,  but  in  pur-   i^ws  set  by 

suance  of  a  legal  right   residing  in  the  subject  author,  is  m^n,  as  pn- 

..       ,        0  *      *  •  Tin       vate  Persons, 

either  a  positive  law  purely  or  simply,  or  is  compounded  ot  a  in  pursuance 

positive  law  and  a  rule  of  positive  morality.      Or  (changing  ^ghtf^ 
the  expression)  it  is  either  a  positive  law  purely  or  simply,  or 
it  is  a  positive  law  as  viewed  from  one  aspect,  and  a  rule  of  positive  mo- 
rality as  viewed  from  another. 

The  person  who  makes  the  law  in  pursuance  of  the  legal  right,  is  either 
legally  bound  to  make  the  law,  or  he  is  not.  In  the  first  case,  the  law  is 
a  positive  law  purely  or  simply.  In  the  second  case,  the  law  is  compounded 
of  a  positive  law  and  a  positive  moral  rule. 

For  example,  A  guardian  may  have  a  right,  over  his  pupil  or  ward, 
which  he  is  legally  bound  to  exercise,  for  the  benefit  of  the  pupil  or  ward, 
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moral  rules  which  are  laws  properly  so  called  are  of  three 
kinds. — 1.  Those  which  are  set  by  men  living  in  a  state  of 
nature.  2.  Those  which  are  set  by  sovereigns,  but  not  by 
sovereigns  as  political  superiors.  3.  Those  which  are  set 
by  subjects  as  private  persons,  and  are  not  set  by  the  sub- 
ject authors  in  pursuance  of  legal  rights. 

To  cite  an  example  of  rules  of  the  first  kind,  were  superflu- 
ous labour.  A  man  living  in  a  state  of  nature  may  impose 
an  imperative  law  :  though,  since  the  man  is  in  a  state 
of  nature,  he  cannot  impose  the  law  in  the  character  of  so- 
vereign, and  cannot  impose  the  law  in  pursuance  of  a  legal 
right.  And  the  law  being  imperative  (and  therefore  pro- 
ceeding from  a  determinate  source)  is  a  law  properly  so 
called  :  though,  for  want  of  a  sovereign  author  proximate 
or  remote,  it  is  not  a  positive  law  but  a  rule  of  positive  mo- 
rality. 

in  a  given  or  specified  manner.  In  other  words,  a  guardian  may  be  clothed 
with  a  right,  over  his  pupil  or  ward,  in  trust  to  exercise  the  same,  for  the 
benefit  of  the  pupil  or  ward,  in  a  given  or  specified  manner.  Now  if,  in 
pursuance  of  his  right,  and  agreeably  to  his  duty  or  trust,  he  sets  a  law  or 
rule  to  the  pupil  or  ward,  the  law  is  a  positive  law  purely  or  simply.  It  is 
properly  a  law  which  the  state  sets  to  the  ward  through  its  minister  or  in- 
strument the  guardian.  It  is  not  made  by  the  guardian  of  his  own  sj^on- 
taneous  movement,  or  is  made  in  pursuance  of  a  duty  which  the  state  has 
imposed  upon  him.  The  position  of  the  guardian  is  closely  analogous  to 
the  position  of  subordinate  political  superiors  :  who  hold  their  delegated 
powers  of  direct  or  judicial  legislation  as  mere  trustees  for  the  sovereign 
granters. 

Again  :  The  master  has  legal  rights,  over  or  against  his  slave,  which  are 
conferred  by  the  state  upon  the  master  for  his  own  benefit.  And,  since 
they  are  conferred  upon  him  for  his  own  benefit,  he  is  not  legally  bound 
to  exercise  or  use  them.  Now  if,  in  pursuance  of  these  rights,  he  sets  a 
law  to  his  slave,  the  law  is  compounded  of  a  positive  law  and  a  positive 
moral  rule.  Being  made  by  sovereign  authority,  and  clothed  by  the  sove- 
reign with  sanctions,  the  law  made  by  the  master  is  properly  a  positive  law. 
But,  since  it  is  made  by  the  master  of  his  own  spontaneous  movement,  or 
is  not  made  by  the  master  in  pursuance  of  a  legal  duty,  it  is  properly  a 
rule  of  positive  morality  as  well  as  a  positive  law.  Though  the  law  set  by 
the  master  is  set  circuitously  by  the  sovereign,  it  is  set  or  established  by 
the  sovereign  at  the  pleasure  of  the  subject  author.    The  master  is  not  the 
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An  imperative  law  set  by  a  sovereign  to  a  sovereign,  or 
by  one  supreme  government  to  another  supreme  govern- 
ment, is  an  example  of  rules  of  the  second  kind.  Since  no 
supreme  government  is  in  a  state  of  subjection  to  another, 
an  imperative  law  set  by  a  sovereign  to  a  sovereign  is  not 
set  by  its  author  in  the  character  of  political  superior.  Nor 
is  it  set  by  its  author  in  pursuance  of  a  legal  right  :  for 
every  legal  right  is  conferred  by  a  supreme  government,  and 
is  conferred  on  a  person  or  persons  in  a  state  of  subjection 
to  the  granter.  Consequently,  an  imperative  law  set  by  a 
sovereign  to  a  sovereign  is  not  a  positive  law  or  a  law  strictly 
so  called.  But  being  imperative  (and  therefore  proceeding 
from  a  determinate  source),  it  amounts  to  a  law  in  the  pro- 
per signification  of  the  term,  although  it  is  purely  or  simply 
a  rule  of  positive  morality. 

instrument  of  the  sovereign  or  state,  but  the  sovereign  or  state  is  rather 
the  instrument  of  the  master. 

Before  1  dismiss  the  subjeet  of  the  present  note,  I  must  make  two  re- 
marks. 

1.  Of  laws  made  by  men  as  private  persons,  some  are  frequently  styled 
"laws  autonomic  "  Or  it  is  frequently  said  of  some  of  those  laws,  that  they 
are  made  through  an  olvtovo/ullcl  residing  in  the  subject  authors.  Now  laws 
autonomic,  or  laws  autonomical,  are  laws  made  by  subjects,  as  private  per- 
sons, in  pursuance  of  legal  rights  :  that  is  to  say,  in  pursuance  of  legal 
rights  which  they  are  free  to  exercise  or  not,  or  in  pursuance  of  legal  rights 
which  are  not  saddled  with  trusts.  A  law  of  the  kind  is  styled  autonomic, 
because  it  is  made  by  its  author  of  his  own  spontaneous  disposition,  or  not 
in  pursuance  of  a  duty  imposed  upon  him  by  the  state. 

It  is  clear,  however,  that  the  term  autonomic  is  not  exclusively  applicable 
to  laws  of  the  kind  in  question.  The  term  will  apply  to  every  law  which 
is  not  made  by  its  author  in  pursuance  of  a  legal  duty.  It  will  apply,  for 
instance,  to  every  law  which  is  made  immediately  or  directly  by  a  monarch 
or  sovereign  number  :  independence  of  legal  duty  being  of  the  essence  of 
sovereignty. 

2.  Laws  which  are  positive  law  as  viewed  from  one  aspect,  but  which 
are  positive  morality  as  viewed  from  another,  I  place  simply  or  absolutely 
in  the  first  of  those  capital  classes.  If,  affecting  exquisite  precision,  I  placed 
them  in  each  of  those  classes,  I  could  hardly  indicate  the  boundary  by  which 
those  classes  are  severed  without  resorting  to  expressions  of  repulsive  com- 
plexity and  length. 
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If  they  be  set  by  subjects  as  private  persons,  and  be  not 
set  by  their  authors  in  pursuance  of  legal  rights,  the  laws 
following  are  examples  of  rules  of  the  third  kind  :  namely, 
imperative  laws  set  by  parents  to  children  ;  imperative  laws 
set  by  masters  to  servants  ;  imperative  laws  set  by  lenders 
to  borrowers  ;  imperative  laws  set  by  patrons  to  parasites. 
Being  imperative  (and  therefore  proceeding  from  determi- 
nate sources),  the  laws  foregoing  are  laws  properly  so  called  : 
though,  if  they  be  set  by  subjects  as  private  persons,  and  be 
not  set  by  their  authors  in  pursuance  of  legal  rights,  they 
are  not  positive  laws  but  rules  of  positive  morality. 

Again  :  A  club  or  society  of  men,  signifying  its  collec- 
tive pleasure  by  a  vote  of  its  assembled  members,  passes  or 
makes  a  law  to  be  kept  by  its  members  severally  under  pain 
of  exclusion  from  its  meetings.  Now  if  it  be  made  by  sub- 
jects as  private  persons,  and  be  not  made  by  its  authors  in 
pursuance  of  a  legal  right,  the  law  voted  and  passed  by  the 
assembled  members  of  the  club  is  a  further  example  of  rules 
of  the  third  kind.  If  it  be  made  by  subjects  as  private  per- 
sons, and  be  not  made  by  its  authors  in  pursuance  of  a  legal 
right,  it  is  not  a  positive  law  or  a  law  strictly  so  called. 
But  being  an  imperative  law  (and  the  body  by  which  it  is 
set  being  therefore  determinate),  it  may  be  styled  a  law  or 
rule  with  absolute  precision  and  propriety,  although  it  is 
purely  or  simply  a  rule  of  positive  morality. 
The  positive         The  positive  moral  rules  which  are  laws  impro- 

moral  rules  i  111  7  /  •  77  7 

which  are  perly  so  called,  are  laws  set  or  imposed  by  general 
p<  riy1soPr°"  opinion  :  that  is  to  say,  by  the  general  opinion  of 
u^ofsltar  auY  dass  or  any  society  of  persons.  For  example, 
\]V>lelai  bs/  Some  are  set  or  imposed  by  the  general  opinion 
opinion.  Gf  persons  who  are  members  of  a  profession  or 
calling  :  others,  by  that  of  persons  who  inhabit  a  town  or 
province  :  others,  by  that  of  a  nation  or  independent  poli- 
tical society  :  others,  by  that  of  a  larger  society  formed  of 
various  nations. 

A  few  species  of  the  laws  which  are  set  by  general  opinion 


JURISPRUDENCE  DETERMINED. 


127 


have  gotten  appropriate  names. — For  example,  There  are 
laws  or  rules  imposed  upon  gentlemen  by  opinions  current 
amongst  gentlemen.  And  these  are  usually  styled  the  rules 
of  honour,  or  the  laws  or  lata  of  honour. — There  are  laws  or 
rules  imposed  upon  people  of  fashion  by  opinions  current 
in  the  fashionable  world.  And  these  are  usually  styled  the 
lata  set  by  fashion. — There  are  laws  which  regard  the  con- 
duct of  independent  political  societies  in  their  various  re- 
lations to  one  another  :  Or,  rather,  there  are  laws  which 
regard  the  conduct  of  sovereigns  or  supreme  governments 
in  their  various  relations  to  one  another.  And  laws  or 
rules  of  this  species,  which  are  imposed  upon  nations  or 
sovereigns  by  opinions  current  amongst  nations,  are  usually 
styled  the  law  of  nations  or  international  law. 

Now  a  law  set  or  imposed  by  general  opinion  ^^e^y1 
is  a  law  improperly  so  called.     It  is  styled  a  lata  ge"^ai 

l       l        j  «/  opinion,  is 

or  rule  by  an  analogical  extension  of  the  term,  merely  the 

r  ,  1  ,  opinion  or 

When  we  speak  of  a  law  set  by  general  opinion,  sentiment  of 

*         ,  .  i       n  n        *         r  an  $ndetermi- 

we  denote,  by  that  expression,  the  following  tact.  nate  hody  of 

S7    ,  •        /ii  j  persons  in  re- 

omc  indeterminate  body  or  uncertain  aggre-  gardtoakimi 

gate  of  persons  regards  a  kind  of  conduct  with  pi  conduct% 
a  sentiment  of  aversion  or  liking  :  Or  (changing  the  expres- 
sion) that  indeterminate  body  opines  unfavourably  or  favour- 
ably of  a  given  kind  of  conduct.  In  consequence  of  that  sen- 
timent, or  in  consequence  of  that  opinion,  it  is  likely  that 
they  or  some  of  them  will  be  displeased  with  a  party  who 
shall  pursue  or  not  pursue  conduct  of  that  kind.  And,  in 
consequence  of  that  displeasure,  it  is  likely  that  some  party 
{what  party  being  undetermined)  w  ill  visit  the  party  pro- 
voking it  with  some  evil  or  another. 

The  body  by  whose  opinion  the  law  is  said  to  be  set,  does 
not  command,  expressly  or  tacitly,  that  conduct  of  the  given 
kind  shall  be  forborne  or  pursued.  For,  since  it  is  not  a 
body  precisely  determined  or  certain,  it  cannot,  as  a  body, 
express  or  intimate  a  wish.  As  a  body,  it  cannot  signify  a 
wish  by  oral  or  written  words,  or  by  positive  or  negative 
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deportment.  The  so  called  law  or  rule  which  its  opinion  is 
said  to  impose,  is  merely  the  sentiment  which  it  feels,  or  is 
merely  the  opinion  which  it  holds,  in  regard  to  a  kind  of 
conduct. 

A  determinate  member  of  the  body,  who  opines  or  feels 
with  the  body,  may  doubtless  be  moved  or  impelled,  by  that 
very  opinion  or  sentiment,  to  command  that  conduct  of  the 
kind  shall  be  forborne  or  pursued.  But  the  command  ex- 
pressed or  intimated  by  that  determinate  party  is  not  a  law 
or  rule  imposed  by  general  opinion.  It  is  a  law  properly 
so  called,  set  by  a  determinate  author. — For  example,  The 
so  called  law  of  nations  consists  of  opinions  or  sentiments 
current  amongst  nations  generally.  It  therefore  is  not  law 
properly  so  called.  But  one  supreme  government  may 
doubtless  command  another  to  forbear  from  a  kind  of  con- 
duct which  the  law  of  nations  condemns.  And,  though  it 
is  fashioned  on  law  which  is  law  improperly  so  called,  this 
command  is  a  law  in  the  proper  signification  of  the  term. 
Speaking  precisely,  the  command  is  a  rule  of  positive  mo- 
rality set  by  a  determinate  author.  For,  as  do  supreme 
government  is  in  a  state  of  subjection  to  another,  the  go- 
vernment commanding  does  not  command  in  its  character 
of  political  superior.  If  the  government  receiving  the  com- 
mand were  in  a  state  of  subjection  to  the  other,  the  com- 
mand, though  fashioned  on  the  law  of  nations,  would  amount 
to  a  positive  law. 

The  foregoing  description  of  a  law  set  by  general  opinion 
imports  the  following  consequence  : — that  the  party  who  will 
enforce  it  against  any  future  transgressor  is  never  determi- 
nate and  assignable.  The  party  who  actually  enforces  it 
against  an  actual  transgressor,  is,  of  necessity,  certain.  In 
other  words,  if  an  actual  transgressor  be  harmed  in  conse- 
quence of  the  breach  of  the  law,  and  in  consequence  of  that 
displeasure  which  the  breach  of  the  law  has  provoked,  he 
receives  the  harm  from  a  party,  who,  of  necessity,  is  certain. 
But  that  certain  party  is  not  the  executor  of  a  command  pro- 
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ceeding  from  the  uncertain  body.  He  has  not  been  autho- 
rized by  that  uncertain  body  to  enforce  that  so  called  law 
which  its  opinion  is  said  to  establish.  He  is  not  in  the 
position  of  a  minister  of  justice  appointed  by  the  sovereign 
or  state  to  execute  commands  which  it  issues.  He  harms 
the  actual  offender  against  the  so  called  law,  or  (to  speak  in 
analogical  language)  he  applies  the  sanction  annexed  to  it, 
of  his  own  spontaneous  movement.  Consequently,  though 
a  party  who  actually  enforces  it  is,  of  necessity,  certain,  the 
party  who  will  enforce  it  against  any  future  offender  is  never 
determinate  and  assignable. 

It  follows  from  the  foregoing  reasons,  that  a  so  a  brief  state- 
called  law  set  by  general  opinion  is  not  a  law  in  S^'^ 
the  proper  signification  of  the  term.     It  also  fol-  p^opeAmi  i 

lows  from  the  same  reasons,  that  it  is  not  armed  law  set  or  im- 
posed by 

with  a  sanction,  and  does  not  impose  a  duty,  in  general 

*  •  opinion. 

the  proper  acceptation  of  the  expressions.  For 
a  sanction  properly  so  called  is  an  evil  annexed  to  a  com- 
mand.    And  duty  properly  so  called  is  obnoxiousness  to 
evils  of  the  kind. 

But  a  so  called  law  set  by  general  opinion  is  closely  ana- 
logous to  a  law  in  the  proper  signification  of  the  term.  And, 
by  consequence,  the  so  called  sanction  with  which  the  former 
is  armed,  and  the  so  called  duty  which  the  former  imposes, 
are  closely  analogous  to  a  sanction  and  a  duty  in  the  proper 
acceptation  of  the  expressions. 

The  analogy  between  a  law  in  the  proper  signification  of 
the  term  and  a  so  called  law  set  by  general  opinion,  may  be 
stated  briefly  in  the  following  manner. — 1.  In  the  case  of  a 
law  properly  so  called,  the  determinate  individual  or  body 
by  whom  the  law  is  established  wishes  that  conduct  of  a 
kind  shall  be  forborne  or  pursued.  In  the  case  of  a  law 
imposed  by  general  opinion,  a  wish  that  conduct  of  a  kind 
shall  be  forborne  or  pursued  is  felt  by  the  uncertain  body 
whose  general  opinion  imposes  it.  2.  If  a  party  obliged  by 
the  law  proper  shall  not  comply  with  the  wish  of  the  de- 
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terminate  individual  or  body,  he  probably  will  suffer,  in  con- 
sequence of  his  not  complying,  the  evil  or  inconvenience 
annexed  to  the  law  as  a  sanction.  If  a  party  obnoxious 
to  their  displeasure  shall  not  comply  with  the  wish  of  the 
uncertain  body  of  persons,  he  probably  will  suffer,  in  con- 
sequence of  his  not  complying,  some  evil  or  inconvenience 
from  some  party  or  another.  3.  By  the  sanction  annexed 
to  the  law  proper,  the  parties  obliged  are  inclined  to  act  or 
forbear  agreeably  to  its  injunctions  or  prohibitions.  By  the 
evil  which  probably  will  follow  the  displeasure  of  the  uncer- 
tain body,  the  parties  obnoxious  are  inclined  to  act  or  for- 
bear agreeably  to  the  sentiment  or  opinion  which  is  styled 
analogically  a  law.  4.  In  consequence  of  the  law  properly 
so  called,  the  conduct  of  the  parties  obliged  has  a  steadiness, 
constancy,  or  uniformity,  which,  without  the  existence  of  the 
law,  their  conduct  would  probably  want.  In  consequence 
of  the  sentiment  or  opinion  which  is  styled  analogically  a 
law,  the  conduct  of  the  parties  obnoxious  has  a  steadiness, 
constancy,  or  uniformity,  which,  without  the  existence  of 
that  sentiment  in  the  uncertain  body  of  persons,  their  con- 
duct would  hardly  present.  For  they  who  are  obnoxious 
to  the  sanction  which  arms  the  law  proper,  commonly  do 
or  forbear  from  the  acts  which  the  law  enjoins  or  forbids  : 
whilst  they  who  are  obnoxious  to  the  evil  which  will  proba- 
bly follow  the  displeasure  of  the  uncertain  body  of  persons, 
commonly  do  or  forbear  from  the  acts  which  the  body  ap- 
proves or  dislikes. — Many  of  the  applications  of  the  term 
laiv  which  are  merely  metaphorical  or  figurative,  were  pro- 
bably suggested  (as  I  shall  shew  hereafter)  by  that  unifor- 
mity of  conduct  which  is  consequent  on  a  law  prp  er. 

In  the  foregoing  analysis  of  a  law  set  by  ge-  Distinction 
neral  opinion,  the  meaning  of  the  expression  "wi-  a^^inate, 
determinate  body  of  persons"  is  indicated  rather  StSfcS* 
than  explained.     To  complete  my  analysis  of  a  ^m^^a6 
law  set  by  general  opinion  (and  to  abridge  that  ******** 
analysis  of  sovereignty  which  I  shall  place  in  my  sixth  lec- 
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frure),  I  will  here  insert  a  concise  exposition  of  the  following 
pregnant  distinction  :  namely,  the  distinction  between  a  de- 
terminate, and  an  indeterminate  body  of  single  or  individual 
persons. — If  my  exposition  of  the  distinction  shall  appear 
obscure  and  crabbed,  my  hearers  (I  hope)  will  recollect  that 
the  distinction  could  hardly  be  expounded  in  lucid  and  flow- 
ing expressions. 

I  will  first  describe  the  distinction  in  general  or  abstract 
terms,  and  will  then  exemplify  and  illustrate  the  general  or 
abstract  description. 

If  a  body  of  persons  be  determinate,  all  the  persons  who 
compose  it  are  determined  and  assignable,  or  every  person 
who  belongs  to  it  is  determined  and  may  be  indicated. 

But  determinate  bodies  are  of  two  kinds. 

A  determinate  body  of  one  of  those  kinds  is  distinguished 
by  the  following  marks. — 1.  The  body  is  composed  of  per- 
sons determined  specifically  or  individually, or  determined  by 
characters  or  descriptions  respectively  appropriate  to  them- 
selves. 2.  Though  every  individual  member  must  of  neces- 
sity answer  to  many  generic  descriptions,  every  individual 
member  is  a  member  of  the  determinate  body,  not  by  reason 
of  his  answering  to  any  generic  description,  but  by  reason 
of  his  bearing  his  specific  or  appropriate  character. 

A  determinate  body  of  the  other  of  those  kinds  is  distin- 
guished by  the  following  marks. — 1.  It  comprises  all  the 
persons  who  belong  to  a  given  class,  or  who  belong  respec- 
tively to  two  or  more  of  such  classes.  In  other  words,  every 
person  who  answers  to  a  given  generic  description,  or  to  any 
of  two  or  more  given  generic  descriptions,  is  also  a  member 
of  the  determinate  body.  2.  Though  every  individual  mem- 
ber is  of  necessity  determined  by  a  specific  or  appropriate 
character,  every  individual  member  is  a  member  of  the  de- 
terminate body,  not  by  reason  of  his  bearing  his  specific  or 
appropriate  character,  but  by  reason  of  his  answering  to  the 
given  generic  description. 

If  a  body  be  indeterminate,  all  the  persons  who  compose 
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it  arc  not  determined  and  assignable.  Or  (changing  the  ex- 
pression) every  person  who  belongs  to  it  is  not  determined, 
and  therefore,  cannot  be  indicated. — For  an  indeterminate 
body  consists  of  some  of  the  persons  who  belong  to  another 
and  larger  aggregate.  But  how  many  of  those  persons  are 
members  of  the  indeterminate  body,  or  which  of  those  per- 
sons in  particular  are  members  of  the  indeterminate  body, 
is  not  and  cannot  be  known  completely  and  exactly. 

For  example,  The  trading  firm  or  partnership  of  A  B  and 
C  is  a  determinate  body  of  the  kind  first  described  above. 
Every  member  of  the  firm  is  determined  specifically,  or  by 
a  character  or  description  peculiar  or  appropriate  to  himself. 
And  every  member  of  the  firm  belongs  to  the  determinate 
body,  not  by  reason  of  his  answering  to  any  generic  descrip- 
tion, but  by  reason  of  his  bearing  his  specific  or  appropriate 
character.  It  is  as  being  that  very  individual  person,  that 
A  B  or  C  is  a  limb  of  the  partnership.* 

The  British  Parliament  for  the  time  being,  is  a  determi- 
nate body  of  the  kind  lastly  described  above.  It  comprises 
the  only  person  who  answers  for  the  time  being  to  the  gene- 
ric description  of  king.  It  comprises  every  person  belong- 
ing to  the  class  of  peers  who  are  entitled  for  the  time  being 
to  vote  in  the  upper  house.  It  comprises  every  person  be- 
longing to  the  class  of  commoners  who  for  the  time  being 
represent  the  commons  in  parliament.  And,  though  every 
member  of  the  British  Parliament  is  of  necessity  determined 
by  a  specific  or  appropriate  character,  he  is  not  a  member 
of  the  parliament  by  reason  of  his  bearing  that  character, 
but  by  reason  of  his  answering  to  the  given  generic  descrip- 
tion. It  is  not  as  being  the  individual  George,  but  as  being 
the  individual  who  answers  to  the  generic  description  of 
king,  that  George  is  king  of  Britain  and  Ireland,  and  a  limb 
of  the  determinate  body  which  is  sovereign  or  supreme  there- 

*  In  the  case  of  a  mercantile  firm  the  parties  are  determined  by  generic 
as  well  as  by  specilic  marks:  e.g.  they  are  partners  according*  to  law. — 
MS.  Note. 
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in.  It  is  not  as  being  the  individual  Grey,  or  as  being  the 
individual  Peel,  that  Grey  is  a  member  of  the  upper  house, 
or  Peel  a  member  of  the  lower.  Grey  is  a  member  of  the 
upper  house,  as  belonging  to  the  class  of  peers  entitled  to 
vote  therein.  Peel  is  a  member  of  the  lower  house,  as  an- 
swering the  generic  description  "  representative  of  the  com- 
mons in  parliament/' — The  generic  characters  of  the  per- 
sons who  compose  the  British  Parliament,  are  here  described 
generally,  and,  therefore,  inaccurately.  To  describe  those 
generic  characters  minutely  and  accurately,  were  to  render 
a  complete  description  of  the  intricate  and  perplexed  system 
which  is  styled  the  British  Constitution. — A  maxim  of  that 
Constitution  may  illustrate  the  subject  of  the  present  para- 
graph. The  meaning  of  the  maxim  cc  the  king  never  dies," 
may,  I  believe,  be  rendered  in  the  following  manner.  Though 
an  actual  occupant  of  the  kingly  office  is  human,  mortal,  and 
transient,  the  duration  of  the  office  itself  has  no  possible 
limit  which  the  British  Constitution  can  contemplate.  And 
on  the  death  of  an  actual  occupant,  the  office  instantly  de- 
volves to  that  individual  person  who  bears  the  generic  cha- 
racter which  entitles  to  take  the  crown  :  to  that  individual 
person  who  is  then  heir  to  the  crown,  according  to  the  ge- 
neric description  contained  in  the  Act  of  Settlement. 

To  exemplify  the  foregoing  description  of  an  indeterminate 
body,  I  will  revert  to  the  nature  of  a  law  set  by  general  opi- 
nion.— Where  a  so  called  law  is  set  by  general  opinion,  most 
of  the  persons  who  belong  to  a  determinate  body  or  class 
opine  or  feel  alike  in  regard  to  a  kind  of  conduct.  But  the 
number  of  that  majority,  or  the  several  individuals  who  com- 
pose it,  cannot  be  fixed  or  assigned  with  perfect  fulness  or 
accuracy.  For  example,  A  law  set  or  imposed  by  the  general 
opinion  of  a  nation,  by  the  general  opinion  of  a  legislative 
assembly,  by  the  general  opinion  of  a  profession,  or  by  the 
general  opinion  of  a  club,  is  an  opinion  or  sentiment,  re- 
lating to  conduct  of  a  kind,  which  is  held  or  felt  by  most  of 
those  who  belong  to  that  certain  body.     But  how  many  of 
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that  body,  or  which  of  that  body  in  particular,  hold  or  feel 
that  given  opinion  or  sentiment,  is  not  and  cannot  be  known 
completely  and  correctly.  Consequently,  that  majority  of 
the  certain  body  forms  a  body  uncertain.  Or  (changing  the 
expression)  the  body  which  is  formed  by  that  majority  is  an 
indeterminate  portion  of  a  determinate  body  or  aggregate. 
— Generally  speaking,  therefore,  an  indeterminate  body  is 
an  indeterminate  portion  of  a  body  determinate  or  certain. 
But  a  body  or  class  of  persons  may  also  be  indeterminate, 
because  it  consists  of  persons  of  a  vague  generic  character. 
For  example,  The  body  or  class  of  gentlemen  consists  of  in- 
dividual persons  whose  generic  character  of  gentleman  can- 
not be  described  precisely.  Whether  a  given  man  were  a 
genuine  gentleman  or  not,  is  a  question  which  different  men 
might  answer  in  different  ways. — An  indeterminate  body 
may  therefore  be  indeterminate  after  a  twofold  maimer.  It 
may  consist  of  an  uncertain  portion  of  an  uncertain  body  or 
class.  For  example,  A  law  set  or  imposed  by  the  general 
opinion  of  gentlemen  is  an  opinion  or  sentiment  of  most  of 
those  who  are  commonly  deemed  gentlemanly.  But  what 
proportion  of  the  class  holds  the  opinion  in  question,  or  what 
proportion  of  the  class  feels  the  sentiment  in  question,  is  not 
less  indeterminate  than  the  generic  character  of  gentleman. 
The  body  by  whose  opinion  the  so  called  law  is  set,  is,  there- 
fore, an  uncertain  portion  of  an  uncertain  body  or  aggre- 
gate.— And  here  I  may  briefly  remark,  that  a  certain  por- 
tion of  a  certain  body  is  itself  a  body  determinate.  For 
example,  The  persons  who  answer  the  generic  description 
"  representative  of  the  commons  in  parliament/ '  are  a  cer- 
tain portion  of  the  persons  who  answer  the  generic  descrip- 
tion "  commoner  of  the  united  kingdom/'  A  select  com- 
mittee of  the  representative  body,  or  any  portion  of  the  body 
happening  to  form  a  house,  is  a  certain  or  determined  por- 
tion of  the  representatives  of  the  commons  in  parliament. 
And,  in  any  of  these  or  similar  cases,  the  certain  portion  of 
the  certain  body  is  itself  a  body  determinate. 
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A  determinate  body  of  persons  is  capable  of  corporate 
conduct,  or  is  capable,  as  a  body,  of  positive  or  negative  de- 
portment. Whether  it  consist  of  persons  determined  by 
specific  characters,  or  of  persons  determined  or  defined  by 
a  character  or  characters  generic,  every  person  who  belongs 
to  it  is  determined  and  may  be  indicated.  In  the  first  case, 
every  person  who  belongs  to  it  may  be  indicated  by  his  spe- 
cific character.  In  the  second  case,  every  person  who  be- 
longs to  it  is  also  knowable  :  For  every  person  who  answers 
to  the  given  generic  description,  or  who  answers  to  any  of 
the  given  generic  descriptions,  is  therefore  a  member  of  the 
body.  Consequently,  the  entire  body,  or  any  proportion  of 
its  members,  is  capable,  as  a  body,  of  positive  or  negative 
deportment :  As,  for  example,  of  meeting  at  determinate 
times  and  places  ;  of  issuing  expressly  or  tacitly  a  law  or 
other  command ;  of  choosing  and  deputing  representatives 
to  perform  its  intentions  or  wishes;  of  receiving  obedience 
from  others,  or  from  any  of  its  own  members. 

But  an  indeterminate  body  is  incapable  of  corporate  con- 
duct, or  is  incapable,  as  a  body,  of  positive  or  negative  de- 
portment. An  indeterminate  body  is  incapable  of  corporate 
conduct,  inasmuch  as  the  several  persons  of  whom  it  con- 
sists cannot  be  known  and  indicated  completely  and  cor- 
rectly. In  case  a  portion  of  its  members  act  or  forbear  in 
concert,  that  given  portion  of  its  members  is,  by  that  very 
concert,  a  determinate  or  certain  body.  T?or  example,  A 
law  set  or  imposed  by  the  general  opinion  of  barristers  con- 
demns the  sordid  practice  of  hugging  or  caressing  attornies. 
And  as  those  wrhose  opinion  or  sentiment  sets  the  so  called 
law  are  an  indeterminate  part  of  the  determinate  body  of 
barristers,  they  form  a  body  uncertain  and  incapable  of  cor- 
porate conduct.  But  in  case  a  number  or  portion  of  that 
uncertain  body  assembled  and  passed  a  resolution  to  check 
the  practice  of  hugging,  that  number  or  portion  of  that  un- 
certain body  would  be,  by  the  very  act,  a  certain  body  or 
aggregate.     It  would  form  a  determinate  body  consisting 
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of  the  determined  individuals  who  assembled  and  passed 
the  resolution. — A  law  imposed  by  general  opinion  may  be 
the  cause  of  a  law  in  the  proper  acceptation  of  the  term. 
But  the  law  properly  so  called,  which  is  the  consequent  or 
effect,  utterly  differs  from  the  so  called  law  which  is  the  an- 
tecedent or  cause.  The  one  is  an  opinion  or  sentiment  of 
an  uncertain  body  of  persons  :  of  a  body  essentially  inca- 
pable of  joint  or  corporate  conduct.  The  other  is  set  or 
established  by  the  positive  or  negative  deportment  of  a  cer- 
tain individual  or  aggregate. 

For  the  purpose  of  rendering  my  exposition  as  little  in- 
tricate as  possible,  I  have  supposed  that  a  body  of  persons, 
forming  a  body  determinate,  either  consists  of  persons  de- 
termined by  specific  characters,  or  of  persons  determined 
or  defined  by  a  generic  description  or  descriptions. — But  a 
body  of  persons,  forming  a  body  determinate,  may  consist 
of  persons  determined  by  specific  or  appropriate  characters, 
and  also  of  persons  determined  by  a  character  or  characters 
generic.  Let  us  suppose,  for  example,  that  the  individual 
Oliver  Cromwell  was  sovereign  or  supreme  in  England  :  or 
that  the  individual  Cromwell,  and  the  individuals  Ireton 
and  Fleetwood,  formed  a  triumvirate  which  was  sovereign  in 
that  country.  Let  us  suppose,  moreover,  that  Cromwell,  or 
the  triumvirs,  convened  a  house  of  commons  elected  in  the 
ancient  manner:  and  that  Cromwell,  or  the  triumvirs,  yielded 
a  part  in  the  sovereignty  to  this  representative  body.  Now 
the  sovereign  or  supreme  body  formed  by  Cromwell  and 
the  house,  or  the  sovereign  and  supreme  body  formed  by 
the  triumvirs  and  the  house,  would  have  consisted  of  a  per- 
son or  persons  determined  or  defined  specifically,  and  of 
persons  determined  or  defined  by  a  generic  character  or 
description.  The  members  of  the  house  of  commons  would 
have  been  members  of  the  sovereign  body,  as  answering 
the  generic  description  M  representative  of  the  commons  in 
parliament/'  But  it  is  as  being  the  very  individual  Crom- 
well, or  as  being  the  very  individuals  Cromwell,  Ireton,  and 
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Fleetwood,  that  he  or  they  would  have  formed  a  limb  of  the 
sovereign  or  supreme  body.  It  is  not  as  answering  to  a 
given  generic  description,  or  as  acquiring  a  part  in  the  so- 
vereignty by  a  given  generic  mode,  that  he  or  they  would 
have  shared  the  sovereignty  with  the  body  representing  the 
people. — A  body  of  persons,  forming  a  body  determinate, 
may  also  consist  of  persons  determined  or  defined  specifi- 
cally, and  determined  or  defined  moreover  by  a  character 
or  characters  generic.  A  select  committee  of  a  body  repre- 
senting a  people  or  nation,  consists  of  individual  persons 
named  or  appointed  specifically  to  sit  on  that  given  com- 
mittee. But  those  specific  individuals  could  not  be  mem- 
bers of  the  committee,  unless  they  answered  the  generic  de- 
scription "representative  of  the  people  or  nation/' 

It  follows  from  the  exposition  immediately  preceding,  that 
the  one  or  the  number  which  is  sovereign  in  an  independent 
political  society  is  a  determinate  individual  person  or  a  de- 
ter??iinate  body  of  persons.  If  the  sovereign  one  or  number 
were  not  determinate  or  certain,  it  could  not  command  ex- 
pressly or  tacitly,  and  could  not  be  an  object  of  obedience 
to  the  subject  members  of  the  community. — Inasmuch  as 
this  principle  is  amply  explained  by  the  exposition  immedi- 
ately preceding,  I  shall  refer  to  it,  in  my  sixth  lecture,  as  to 
a  principle  sufficiently  known.  The  intricate  and  difficult 
analysis  which  I  shall  place  in  that  discourse,  will  thus  be 
somewhat  facilitated,  and  not  inconsiderably  abridged. 

As  closely  connected  with  the  matter  of  the  exposition 
immediately  preceding,  the  following  remark  concerning  su- 
preme government  may  be  put  commodiously  in  the  present 
place. — In  order  that  a  supreme  government  may  possess 
much  stability,  and  that  the  society  wherein  it  is  supreme 
may  enjoy  much  tranquillity,  the  persons  who  take  the  so- 
vereignty in  the  way  of  succession,  must  take  or  acquire 
by  a  given  generic  mode,  or  by  given  generic  modes.  Or 
(changing  the  expression)  they  must  take  by  reason  of  their 
answering  to  a  given  generic  description,  or  by  reason  of 
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their  respectively  answering  to  given  generic  descriptions. — 
For  example,  The  Roman  Emperors  or  Princes  (who  were 
virtually  monarchs  or  autocrators)  did  not  succeed  to  the 
sovereignty  of  the  Roman  Empire  or  AVorld  by  a  given  ge- 
neric title  :  by  a  mode  of  acquisition  given  or  preordained, 
and  susceptible  of  generic  description.     Tt  was  neither  as 
lineal  descendant  of  Julius  Caesar  or  Augustus,  nor  by  the 
testament  or  other  disposition  of  the  last  possessor  of  the 
throne,  nor  by  the  appointment  or  nomination  of  the  Roman 
people  or  senate,  nor  by  the  election  of  a  determinate  body 
formed  of  the  military  class,  nor  by  any  mode  of  acquisition 
generic  and  preordained,  that  every  successive  Emperor,  or 
every  successive  Prince,  acquired  the  virtual  sovereignty  of 
the  Roman  Empire  or  World.     Every  successive  Emperor 
acquired  by  a  mode  of  acquisition  which  was  purely  anoma- 
lous or  accidental  :  which  had  not  been  predetermined  by 
any  law  or  custom,  or  by  any  positive  law  or  rule  of  posi- 
tive morality.   Every  actual  occupant  of  the  Imperial  office 
or  dignity  (whatever  may  have  been  the  manner  wherein  he 
had  gotten  possession)  was  obeyed,  for  the  time,  by  the  bulk 
of  the  military  class  ;  was  acknowledged,  of  course,  by  the 
impotent  and  trembling  senate  ;  and  received  submission, 
of  course,  from  the  inert  and  helpless  mass  which  inhabited 
the  city  and  provinces.     By  reason  of  this  irregularity  in 
the  succession  to  the  virtual  sovereignty,  the  demise  of  an 
Emperor  was  not  uncommonly  followed  by  a  shorter  or 
longer  dissolution  of  the  general  supreme  government.  Since 
no  one  could  claim  to  succeed  by  a  given  generic  title,  or  as 
answering  for  the  time  being  to  a  given  generic  description, 
a  contest  for  the  prostrate  sovereignty  almost  inevitably 
arose  between  the  more  influential  of  the  actual  military 
chiefs.  And  till  one  of  the  military  candidates  had  vanquished 
and  crushed  his  rivals,  and  had  forced  with  an  armed  hand 
his  way  to  the  vacant  throne,  the  generality  or  bulk  of  the  in- 
habitants in  the  Roman  Empire  or  World  could  hardly  ren- 
der obedience  to  one  and  the  same  superior.     By  reason, 
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also,  of  this  irregularity  in  the  succession  to  the  Imperial 
office,  the  general  and  habitual  obedience  to  an  actual  occu- 
pant of  the  office  was  always  extremely  precarious.  For, 
since  he  was  not  occupant  by  a  given  generic  title,  or  by  rea- 
son of  his  having  answered  to  a  given  generic  description, 
the  title  of  any  rebel,  who  might  any  how  eject  him,  would 
not  have  been  less  legitimate  or  less  constitutional  than  his 
own.  Or  (speaking  with  greater  precision)  there  was  no 
mode  of  acquiring  the  office,  which  could  be  styled  legiti- 
mate, or  which  could  be  styled  constitutional :  which  was 
susceptible  of  generic  description,  and  which  had  been  pre- 
determined by  positive  law  or  morality.  There  was  not,  in 
the  Roman  World,  any  determinate  person,  whom  positive 
law  or  morality  had  pointed  out  to  its  inhabitants  as  the 
exclusively  appropriate  object  of  general  and  habitual  obedi- 
ence.— The  reasoning  which  applies  in  the  case  of  a  mo- 
narchy, will  also  apply,  with  a  few  variations,  in  the  case  of 
a  government  bv  a  number.  Unless  the  members  of  the  su- 
preme  body  hold  their  respective  stations  by  titles  generic 
and  fixed,  the  given  supreme  government  must  be  extremely 
unstable,  and  the  given  society  wherein  it  is  supreme  must 
often  be  torn  by  contests  for  the  possession  of  shares  in  the 
sovereignty. 

Before  I  close  my  analysis  of  those  laws  im-  L^ws  set  by 

nii-i  ii  i  general 

properly  so  called  which  are  closely  analogous  to  opinion,  or 
laws  in  the  proper  acceptation  of  the  term,  I  must  s^twnt^of 
advert  to  a  seeming  caprice  of  current  or  esta-  nate  bodies, 

*i-  i       it  are  the  only 

blished  language.  opiums  or 

A  law  set  or  imposed  by  general  opinion,  is  an  ^j^8 

opinion  or  sentiment,  regarding  conduct  of  a  kind,  ^^ofta. 

which  is  held  or  felt  by  an  indeterminate  body  :  ^ni^  or 

that  is  to  say,  an  indeterminate  portion  of  a  cer-  ^^nie^lt 

tain  or  uncertain  aggregate.  i>v  u.  .  // 

joo      o  _  vidual,  or  by 

Now  a  like  opinion  or  sentiment  held  or  felt  by       fcfcem< >m- 

bers  of*  sl 

an  individual,  or  held  or  felt  universally  by  the  certain  ag- 
meinbers  of  a  body  determinate >  may  be  as  closely  be  as  closely 
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analogous  to   analogous  to  a  law  proper  as  a  so  called  law  set 

a  law  proper  0  A  1 

as  the  opinion  by  qenei~al  opinion.     It  may  bear  an  analogy  to 

or  sentiment         \         *'      -  *  •  n  i 

of  an  inde-  a  law  in  the  proper  acceptation  of  the  term,  ex- 
body,  actly  or  nearly  resembling  the  analogy  to  a  law 
proper  which  is  borne  by  an  opinion  or  sentiment  of  an 
indeterminate  body.  An  opinion,  for  example,  of  a  patron, 
in  regard  to  conduct  of  a  kind,  may  be  a  law  or  rule  to 
his  own  dependant  or  dependants,  just  as  a  like  opinion  of 
an  indeterminate  body  is  a  law  or  rule  to  all  who  might 
suffer  by  provoking  its  displeasure.  And  whether  a  like 
opinion  be  held  by  an  uncertain  aggregate,  or  be  held  by 
eve?y  member  of  a  precisely  determined  body,  its  analogy 
to  a  law  proper  is  exactly  or  nearly  the  same. 

But  when  we  speak  of  a  law  set  or  imposed  by  opinion, 
we  always  or  commonly  mean  (I  rather  incline  to  believe)  a 
law  set  or  imposed  by  general  opinion  :  that  is  to  say,  an 
opinion  or  sentiment,  regarding  conduct  of  a  kind,  which  is 
held  or  felt  by  an  uncertain  body  or  class.  The  term  law, 
or  law  set  by  opinion,  is  never  or  rarely  applied  to  a  like 
opinion  or  sentiment  of  a  precisely  determined  party  :  that 
is  to  say,  a  like  opinion  or  sentiment  held  or  felt  by  an  in- 
dividual, or  held  or  felt  universally  by  the  members  of  a  cer- 
tain aggregate. 

This  seeming  caprice  of  current  or  established  language 
probably  arose  from  the  following  causes. 

An  opinion,  regarding  conduct,  which  is  held  by  an  in- 
dividual person,  or  which  is  held  universally  by  a  small  de- 
terminate body,  is  commonly  followed  by  consequences  of 
comparatively  trifling  importance.  The  circle  of  the  persons 
to  whom  its  influence  reaches,  or  whose  desires  or  conduct 
it  affects  or  determines,  is  rarely  extensive.  The  analogy 
which  such  opinions  bear  to  laws  proper,  has,  therefore,  at- 
tracted little  attention,  and  has,  therefore,  not  gotten  them 
the  name  of  laics. — An  opinion  held  universally  by  a  large 
determinate  body,  is  not  less  largely  influential,  or  is  more 
largely  influential,  than  an  opinion  of  an  uncertain  portion 
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of  the  same  certain  aggregate.  But  since  the  determinate 
body  is  large  or  numerous,  an  opinion  held  by  all  its  mem- 
bers can  hardly  be  distinguished  from  an  opinion  held  by 
most  of  its  members.  An  opinion  held  universally  by  the 
members  of  the  body  determinate,  is,  therefore,  equivalent 
in  practice  to  a  general  opinion  of  the  body,  and  is,  there- 
fore, classed  with  the  laws  which  general  opinion  imposes. 

Deferring  to  this  seeming  caprice  of  current  or  established 
language,  I  have  forborne  from  ranking  sentiments  of  pre- 
cisely determined  parties  with  the  laws  improperly  so  called 
which  are  closely  analogous  to  the  proper.  I  have  restricted 
that  description  to  sentiments,  regarding  conduct,  of  uncer- 
tain bodies  or  classes.  My  foregoing  analysis  or  exposition 
of  laws  of  that  description,  is,  therefore,  an  analysis  of  laws 
set  by  general  opinion. 

If  the  description  ought  to  embrace  (as,  I  think,  it  cer- 
tainly ought)  opinions,  regarding  conduct,  of  precisely  de- 
termined parties,  my  foregoing  analysis  or  exposition  will 
still  be  correct  substantially.  With  a  few  slight  and  obvious 
changes,  my  foregoing  analysis  of  a  law  set  by  general  opi- 
nion will  serve  as  an  analysis  of  a  law  set  by  any  opinion  : 
of  a  law  set  by  the  opinion  of  an  indeterminate  body,  and  of 
a  law  set  by  the  opinion  of  a  precisely  determined  party. 

For  the  character  or  essential  difference  of  a  law  imposed 
by  opinion,  is  this  :  that  the  law  is  not  a  command,  issued 
expressly  or  tacitly,  but  is  merely  an  opinion  or  sentiment 9 
relating  to  conduct  of  a  kind,  which  is  held  or  felt  by  an 
uncertain  body,  or  by  a  determinate  party.  A  wish  that 
conduct  of  the  kind  shall  be  pursued  or  forborne,  is  not  sig- 
nified, expressly  or  tacitly,  by  that  uncertain  body,  or  that 
determinate  party  :  nor  does  that  body  or  party  intend  to 
inflict  an  evil  upon  any  whose  conduct  may  deviate  from 
the  given  opinion  or  sentiment.  The  opinion  or  sentiment 
is  merely  an  opinion  or  sentiment,  although  it  subjects  a 
transgressor  to  the  chance  of  a  consequent  evil,  and  may 
even  lead  to  a  command  regarding  conduct  of  the  kind. 
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Between  the  opinion  or  sentiment  of  the  indeterminate 
body,  and  the  opinion  or  sentiment  of  the  precisely  deter- 
mined party,  there  is  merely  the  following  difference. — The 
precisely  determined  party  is  capable  of  issuing  a  command 
in  pursuance  of  the  opinion  or  sentiment.  But  the  uncer- 
tain body  is  not.  For,  being  essentially  incapable  of  joint 
or  corporate  conduct,  it  cannot,  as  a  body,  signify  a  wish  or 
desire,  and  cannot,  as  a  body,  hold  an  intention  or  purpose. 
Theforegoing  ^  appears  from  the  expositions  in  the  prece- 
distribution     dips  portion  of  my  discourse,  that  laws  properly 

of  laws  pro-  o  1  J  *  l       i  «/ 

per,  and  of     So  called,  with  such  improper  laws  as  are  closely 

such  impro-  A       x  •  -i 

per  laws  as     analogous  to    the   proper,  are  of  three  capital 

are  closely  °  *      *  1 

analogous  to  classes. — 1.  The  law  of  God,  or  the  laws  of 
briefly  re-       God.      2.  Positive  law,  or  positive  laws.     3.  Po- 

capitulated,         • ,  •  t  n  ...  n., 

sitive  morality,  rules  ot  positive  morality,  or  po- 
sitive moral  rules. 

It  also  appears  from  the  same  expositions,  that  positive 
moral  rules  are  of  two  species. — 1.  Those  positive  moral 
rales  which  are  express  or  tacit  commands,  and  which  are 
therefore  laws  in  the  proper  acceptation  of  the  term.  2. 
Those  laws  improperly  so  called  (but  closely  analogous  to 
laws  in  the  proper  acceptation  of  the  term)  which  are  set 
by  general  opinion,  or  are  set  by  opinion  :  which  are  set  by 
opinions  of  uncertain  bodies  ;  or  by  opinions  of  uncertain 
bodies,  and  opinions  of  determinate  parties. 
The  sane  The  sanctions  annexed  to  the  laws  of  God, 

tions,  proper 

and  impro-     may  be  styled  religious. — The  sanctions  annexed 

per.  by  whiclL  •/«/*/ 

those  laws  to  positive  laws,  may  be  styled,  emphatically, 

livri  v  r!)."  legal :  for  the  laws  to  which  they  are  annexed, 

duties,  proper  are  styled,  simply  and  emphatically,  laws  or  laio. 

and  improper,  r>.  •  -  -  i 

which  those  Or,  as  every  positive  law  supposes  a  tt6\i$  or  ci- 

ti\V^Vim\,<»s,  :  vitas,  or  supposes  a  society  political  and  inde- 

rio Vtl] pT< .per  pendent,  the  epithet  political  may  be  applied  to 

p  'r  widch  the  sanctions  by  which  such  laws  are  enforced, 

those  laws  re-  — Qf   the  sanctions  which   enforce  compliance 

spectively  * 

confer.  with  positive  moral   rules,   some   are  sanctions 
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properly  so  called,  and  others  are  styled  sanctions  by  an 
analogical  extension  of  the  term  :  that  is  to  say,  some  are 
annexed  to  rules  which  are  laws  imperative  and  proper, 
and  others  enforce  the  rule  which  are  laws  set  by  opinion. 
Since  rules  of  either  species  may  be  styled  positive  morality, 
the  sanctions  which  enforce  compliance  with  rules  of  either 
species  may  be  styled  moral  sanctions.  Or  (changing  the 
expression)  we  may  say  of  rules  of  either  species,  that  they 
are  sanctioned  or  enforced  morally .* 

The  duties  imposed  by  the  laws  of  God,  may  be  styled 
religious. — The  duties  imposed  by  positive  laws,  may  be 
styled,  emphatically,  legal:  or,  like  the  laws  by  which  they 
are  imposed,  they  may  be  said  to  be  sanctioned  legal/?/. — 
Of  the  duties  imposed  by  positive  moral  rules,  some  are 
duties  properly  so  called,  and  others  are  styled  duties  by  an 
analogical  extension  of  the  term  :  that  is  to  say,  some  are 
creatures  of  rules  which  are  laws  imperative  and  proper, 
and  others  are  creatures  of  the  rules  which  are  laws  set  by 
opinion.  Like  the  sanctions  proper  and  improper  by  which 
they  are  respectively  enforced,  these  duties  proper  and  im- 
proper may  be  styled  moral.  Or  we  may  say  of  the  duties, 
as  of  the  rules  by  which  they  are  imposed,  that  they  are 
sanctioned  or  enforced  morally. 

Every  right  supposes  a  duty  incumbent  on  a  party  or 

*  The  term  morality,  moral,  or  morally,  is  often  opposed  tacitly  to  imr 
morality,  immoral,  or  immorally,  and  imports  that  the  object  to  which  it  is 
applied  or  referred  is  approved  of  by  the  speaker  or  writer.  Bnt  by  the 
term  morality,  I  merely  denote  the  human  rides  which  I  style  "positive 
morality.35  And  by  the  terms  "moral  sanctions/'  "rules  sanctioned  mo- 
rally," "moral  duties  or  rights/5  and  cc  duties  or  rights  sanctioned  morally," 
I  merely  mean  that  the  rides  to  which  the  sanctions  are  annexed,  or  by 
which  the  duties  or  rights  are  imposed  or  conferred,  are  positive  moral 
rules:  rules  bearing  the  generic  character  which  I  have  stated  and  explained 
above.  If  I  mean  to  praise  or  blame  a  positive  human  rule,  or  a  duty  or 
right  which  the  rule  imposes  or  confers,  I  style  it  consonant  to  the  law  of 
God,  or  contrary  to  the  law  of  God.  Or  (what,  in  effect,  is  the  same 
thing)  I  style  it  generally  useful,  or  generally  pernicious. 
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parties  other  than  the  party  entitled.  Through  the  impo- 
sition of  that  corresponding  duty,  the  right  was  conferred. 
Through  the  continuance  of  that  corresponding  duty,  the 
right  continues  to  exist.  If  that  corresponding  duty  be  the 
creature  of  a  law  imperative,  the  right  is  a  right  properly  so 
called.  If  that  corresponding  duty  be  the  creature  of  a  law 
improper,  the  right  is  styled  a  right  by  an  analogical  exten- 
sion of  the  term. — Consequently,  a  right  existing  through 
a  duty  imposed  by  the  law  of  God,  or  a  right  existing 
through  a  duty  imposed  by  positive  law,  is  a  right  properly 
so  called.  Where  the  duty  is  the  creature  of  a  positive  moral 
rule,  the  nature  of  the  corresponding  right  depends  upon 
the  nature  of  the  rule.  If  the  rule  imposing  the  duty  be  a 
law  imperative  and  proper,  the  right  is  a  right  properly  so 
called.  If  the  rule  imposing  the  duty  be  a  law  set  by  opi- 
nion, the  right  is  styled  a  rigid  through  an  analogical  ex- 
tension of  the  term. — Rights  conferred  by  the  law  of  God, 
or  rights  existing  through  duties  imposed  by  the  law  of 
God,  may  be  styled  Divine.  —  Rights  conferred  by  positive 
law,  or  rights  existing  through  duties  imposed  by  positive 
law,  may  be  styled,  emphatically,  legal.  Or  it  may  be  said 
of  rights  conferred  by  positive  law,  that  they  are  sanctioned 
or  protected  legally. — The  rights  proper  and  improper  which 
are  conferred  by  positive  morality,  may  be  styled  moral.  Or 
it  may  be  said  of  rights  conferred  by  positive  morality,  that 
they  are  sanctioned  or  protected  morally* 

*  Here  I  may  briefly  observe,  that,  in  order  to  a  complete  determina- 
tion of  the  appropriate  province  of  jurisprudence,  it  is  necessary  to  ex- 
plain the  import  of  the  term  right.  For,  as  I  have  stated  already,  nume- 
rous positive  laws  proceed  directly  from  subjects  through  rights  conferred 
upon  the  authors  by  supreme  political  superiors.  And,  for  various  other 
reasons  which  will  appear  in  my  sixth  lecture,  the  appropriate  province  of 
jurisprudence  cannot  be  defined  completely,  unless  an  explanation  of  the 
term  right  constitute  a  part  of  the  definition.  But  in  order  to  an  expla- 
nation of  right  in  abstract  (or  in  order  to  an  explanation  of  the  nature 
which  is  common  to  all  rights),  I  must  previously  explain  the  differences  of 
the  principal  kinds  of  rights,  with  the  meanings  of  various  terms  which  the 
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The  body  or  aggregate  of  laws  which  may  be  The  law  of 
styled  the  law  of  God,  the  body  or  aggregate  of  w%ndlfclve 
laws  which  may  be  styled  positive  law,  and  the  raiTtyJsome"- 
body  or  aggregate  of  laws  which  may  be  styled  ^f^^ 
positive  morality,  sometimes  coincide,  sometimes  Jj£J^^ 
do  not  coincide,  and  sometimes  conflict.  lo^lT*3 

One  of  these  bodies  of  laws  coincides  with  an- 
other, when  acts,  which  are  enjoined  or  forbidden  by  the 
former,  are  also  enjoined,  or  are  also  forbidden  by  the 
latter. — For  example,  The  killing  which  is  styled  murder  is 
forbidden  by  the  positive  law  of  every  political  society  :  it 
is  also  forbidden  by  a  so  called  law  which  the  general  opi- 
nion of  the  society  has  set  or  imposed  :  it  is  also  forbidden 
by  the  law  of  God  as  known  through  the  principle  of  utility, 
The  murderer  commits  a  crime,  or  he  violates  a  positive 
law  :  he  commits  a  conventional  immorality,  or  he  violates 
a  so  called  law  which  general  opinion  has  established  :  he 
commits  a  sin,  or  he  violates  the  law  of  God.  He  is  ob- 
noxious to  punishment,  or  other  evil,  to  be  inflicted  by  so- 
vereign authority:  he  is  obnoxious  to  the  hate  and  the  spon- 
taneous ill-offices  of  the  generality  or  bulk  of  the  society  : 
he  is  obnoxious  to  evil  or  pain  to  be  suffered  here  or  here- 
after by  the  immediate  appointment  of  the  Deity. 

One  of  these  bodies  of  laws  does  not  coincide  with  an- 
other, when  acts,  which  are  enjoined  or  forbidden  by  the 
former,  are  not  enjoined,  or  are  not  forbidden  by  the  latter. 
— For  example,  Though  smuggling  is  forbidden  by  posi- 
tive law,  and  (speaking  generally)  is  not  less  pernicious  than 

term  right  implies.  And  as  that  previous  explanation  cannot  be  given  with 
effect,  till  positive  law  is  distinguished  from  the  objects  to  which  it  is  re- 
lated, it  follows  that  an  explanation  of  the  expression  right  cannot  enter 
into  the  attempt  to  determine  the  province  of  jurisprudence. 

At  every  step  which  he  takes  on  his  long  and  scabrous  road,  a  difficulty 
similar  to  that  which  I  have  now  endeavoured  to  suggest  encounters  the 
expositor  of  the  science.  As  every  department  of  the  science  is  implicated 
with  every  other,  any  detached  exposition  of  a  single  and  separate  depart- 
ment is  inevitably  a  fragment  more  or  less  imperfect, 
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theft,  it  is  not  forbidden  by  the  opinions  or  sentiments  of 
the  ignorant  or  unreflecting.  Where  the  impost  or  tax  is 
itself  of  pernicious  tendency,  smuggling  is  hardly  forbidden 
by  the  opinions  or  sentiments  of  any  :  And  it  is  therefore 
practised  by  any  without  the  slightest  shame,  or  without 
the  slightest  fear  of  incurring  general  censure.  Such,  for  in- 
stance, is  the  case,  where  the  impost  or  tax  is  laid  upon  the 
foreign  commodity,  not  for  the  useful  purpose  of  raising  a 
public  revenue,  but  for  the  absurd  and  mischievous  purpose 
of  protecting  a  domestic  manufacture. — Offences  against 
the  game  laws  are  also  in  point :  for  they  are  not  offences 
against  positive  morality,  although  they  are  forbidden  by 
positive  law.  A  gentleman  is  not  dishonoured,  or  generally 
shunned  by  gentlemen,  though  he  shoots  without  a  qualifi- 
cation. A  peasant  who  wires  hares  escapes  the  censure  of 
peasants,  though  the  squires,  as  doing  justiceship,  send  him 
to  the  prison  and  the  tread-mill. 

One  of  these  bodies  of  laws  conflicts  with  another,  when 
acts,  which  are  enjoined  or  forbidden  by  the  former,  are  for- 
bidden or  enjoined  by  the  latter. — For  example,  In  most  of 
the  nations  of  modern  Europe,  the  practice  of  duelling  is 
forbidden  by  positive  law.  It  is  also  at  variance  with  the 
law  which  is  received  in  most  of  those  nations  as  having 
been  set  by  the  Deity  in  the  way  of  express  revelation.  But 
in  spite  of  positive  law,  and  in  spite  of  his  religious  convic- 
tions, a  man  of  the  class  of  gentlemen  may  be  forced  by  the 
law  of  honour  to  give  or  to  take  a  challenge.  If  he  forbore 
from  giving,  or  if  he  declined  a  challenge,  he  might  incur 
the  general  contempt  of  gentlemen  or  men  of  honour,  and 
might  meet  with  slights  and  insults  sufficient  to  embitter 
his  existence.  The  negative  legal  duty  which  certainly  is  in- 
cumbent upon  him,  and  the  negative  religions  duty  to  which 
he  believes  himself  subject,  are  therefore  mastered  and  con- 
trolled by  that  positive  moral  duty  which  arises  from  the  so 
called  law  set  by  the  opinion  of  his  class. 

The  simple  and  obvious  considerations  to  which  I  have 
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now  adverted,  are  often  overlooked  by  legislators.  If  they 
fancy  a  practice  pernicious,  or  hate  it  they  know  not  why, 
they  proceed,  without  further  thought,  to  forbid  it  by  posi- 
tive law.  They  forget  that  positive  law  may  be  superfluous 
or  impotent,  and  therefore  may  lead  to  nothing  but  purely 
gratuitous  vexation.  They  forget  that  the  moral  or  the  re- 
ligious sentiments  of  the  community  may  already  suppress 
the  practice  as  completely  as  it  can  be  suppressed  :  or  that, 
if  the  practice  is  favoured  by  those  moral  or  religions  sen- 
timents, the  strongest  possible  fear  which  legal  pains  can 
inspire  may  be  mastered  by  a  stronger  fear  of  other  and  con- 
flicting sanctions,  f 

*  There  are  classes  of  useful  acts  which  it  were  useless  to 
enjoin,  and  classes  of  mischievous  acts  which  it  were  useless 
to  forbid  :  for  we  are  sufficiently  prone  to  the  useful,  and  suf- 
ficiently averse  from  the  mischievous  acts,  without  the  incen- 
tives and  restraints  applied  by  religious  sanctions,  or  by 
sanctions  legal  or  moral.  And,  assuming  that  general  utility 
is  the  index  to  the  Divine  commands,  we  may  fairly  infer  that 
acts  of  sucli  classes  are  not  enjoined  or  forbidden  by  the  law 
of  God :  that  he  no  more  enjoins  or  forbids  acts  of  the 
classes  in  question,  than  he  enjoins  or  forbids  such  acts  as  are 
generally  pernicious  or  useful. 

There  are  also  classes  of  acts,  generally  useful  or  pernicious, 
which  demand  the  incentives  or  restraints  applied  by  religious 
sanctions,  or  by  sanctions  legal  or  moral.  Without  the  incentives  and 
restraints  applied  by  religious  sanctions,  or  applied  by  sanctions  legal  or 
moral,  we  are  not  sufficiently  prone  to  those  which  are  generally  useful, 
and  are  not  sufficiently  averse  from  those  which  are  generally  pernicious. 
And,  assuming  that  general  utility  is  the  index  to  the  Divine  commands,  all 
these  classes  of  useful,  and  all  these  classes  of  pernicious  acts,  are  enjoined 
and  forbidden  respectively  by  the  law  of  God. 

Being  enjoined  or  being  forbidden  by  the  Deity,  all  these  classes  of  use- 
ful, and  all  these  classes  of  pernicious  acts,  ought  to  be  enjoined  or  forbid- 
den by  positive  morality  :  that  is  to  say,  by  the  positive  morality  which 
consists  of  opinions  or  sentiments.  But,  this  notwithstanding,  some  of 
these  classes  of  acts  ought  not  to  be  enjoined  or  forbidden  by  positive  law. 
Some  of  these  classes  of  acts  ought  not  to  be  enjoined  or  forbidden  even 
by  the  positive  morality  which  consists  of  imperative  rules. 

Every  act  or  forbearance  that  ought  to  be  an  object  of  positive  law,  aught 
to  be  an  object  of  the  positive  morality  which  consists  of  opinions  or  sen- 
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In  consequence  of  the  frequent  coincidence  of  positive 
law  and  morality,  and  of  positive  law  and  the  law  of  God, 
the  true  nature  and  fountain  of  positive  law  is  often  ab- 
surdly mistaken  by  writers  upon  jurisprudence.  Where 
positive  law  has  been  fashioned  on  positive  morality,  or 
where  positive  law  has  been  fashioned  on  the  law  of  God, 
they  forget  that  the  copy  is  the  creature  of  the  sovereign, 
and  impute  it  to  the  author  of  the  model. 

For  example  :  Customary  laws  are  positive  laws  fashioned 
by  judicial  legislation  upon  preexisting  customs.  Now,  till 
they  become  the  grounds  of  judicial  decisions  upon  cases, 
and  are  clothed  with  legal  sanctions  by  the  sovereign  one 
or  number,  the  customs  are  merely  rules  set  by  opinions  of 
the  governed,  and  sanctioned  or  enforced  morally  :  Though, 
when  they  become  the  reasons  of  judicial  decisions  upon 
cases,  and  are  clothed  with  legal  sanctions  by  the  sovereign 
one  or  number,  the  customs  are  rules  of  positive  law  as  well 
as  of  positive  morality.  But,  because  the  customs  were 
observed  by  the  governed  before  they  were  clothed  with 
sanctions  by  the  sovereign  one  or  number,  it  is  fancied  that 
customary  laws  exist  as  positive  laws  by  the  institution  of 

1  iments.  Every  act  or  forbearance  that  ought  to  be  an  object  of  the  latter, 
is  an  object  of  the  law  of  God  as  construed  by  the  principle  of  utility.  But 
the  circle  embraced  by  the  law  of  God,  and  which  may  be  embraced  to  ad- 
vantage by  positive  morality,  is  larger  than  the  circle  which  can  be  embraced 
to  advantage  by  positive  law.  Inasmuch  as  the  two  circles  have  one  and 
the  same  centre,  the  whole  of  the  region  comprised  by  the  latter  is  also 
comprised  by  the  former.  But  the  whole  of  the  region  comprised  by  the 
former  is  not  comprised  by  the  latter. 

To  distinguish  the  acts  and  forbearances  that  ought  to  be  objects  of 
law,  from  those  that  ought  to  be  abandoned  to  the  exclusive  cognisance 
of  morality,  is,  perhaps,  the  hardest  of  the  problems  which  the  science 
of  ethics  presents.  The  only  existing  approach  to  a  solution  of  the  pro- 
blem, may  be  found  in  the  writings  of  Mr.  Bentham  :  who,  in  most  of 
the  departments  of  the  two  great  branches  of  ethics,  has  accomplished 
more  for  the  advancement  of  the  science  than  all  his  predecessors  put 
together. — See,  in  particular,  his  Pruieiples  of  Morals  and  Legislation, 
Ch.  xvn. 
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the  private  persons  with  whom  the  customs  originated. — Ad- 
mitting the  conceit,  and  reasoning  by  analogy,  we  ought  to 
consider  the  sovereign  the  author  of  the  positive  morality 
which  is  often  a  consequence  of  positive  law.  Where  a  po- 
sitive law,  not  fashioned  on  a  custom,  is  favourably  received 
by  the  governed,  and  enforced  by  their  opinions  or  senti- 
ments, we  must  deem  the  so  called  law,  set  by  those  opinions 
or  sentiments,  a  law  imperative  and  proper  of  the  supreme 
political  superior. 

Again  :  The  portion  of  positive  law  which  is  parcel  of  the 
law  of  nature  (or,  in  the  language  of  the  classical  jurists, 
which  is  parcel  of  the  jus  gentium)  is  often  supposed  to 
emanate,  even  as  positive  law,  from  a  Divine  or  Natural 
source.  But  (admitting  the  distinction  of  positive  law  into 
law  natural  and  law  positive)  it  is  manifest  that  law  natural, 
considered  as  a  portion  of  positive,  is  the  creature  of  human 
sovereigns,  and  not  of  the  Divine  monarch.  To  say  that  it 
emanates,  as  positive  law,  from  a  Divine  or  Natural  source, 
is  to  confound  positive  law  with  law  whereon  it  is  fashioned, 
or  with  law  whereunto  it  conforms. 

The  foregoing  distribution  of  laws  proper,  and  The  forego. 

,  il  l  distribu- 

oi  such  improper  laws  as  are  closely  analogous  tion  of  laws 

to  the  proper,  tallies,  in  the  main,  with  a  division  such  impro- 

of  laws  which  is  given  incidentally  by  Locke  in  ^Tseiy 

his  Essay  on  Human  Understanding.    And  since  thfpfop-!° 

this  division  of  laws,  or  of  the  sources  of  duties  mau^fwiti^a6 
or  obligations,  is  recommended  by  the  great  au-  which 

thority  which  the  writer  has  justly  acquired,  I  ^f^^w1" 

gladly  append  it  to  my  own  division  or  analysis.  Essay  on  £is 

The  passage  of  his  essay  in  which  the  division  Human  Un- 

A  °  *  derstanding'. 

occurs,  is  part  of  an  inquiry  into  the  nature  of 
relation,  and  is  therefore  concerned  indirectly  with  the  na- 
ture and  kinds  of  law.  With  the  exclusion  of  all  that  is 
foreign  to  the  nature  and  kinds  of  law,  with  the  exclusion 
of  a  few  expressions  which  are  obviously  redundant,  and 
with  the  correction  of  a  few  expressions  which  are  somewhat 
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obscure,  the  passage  containing  the  division  may  be  rendered 
in  the  words  following:  * 

"  The  conformity  or  disagreement  men's  voluntary  actions 
have  to  a  rule  to  which  they  are  referred,  and  by  which  they 
are  judged  of,  is  a  sort  of  relation  which  may  be  called 
moral  relation. 

"  Human  actions,  when  with  their  various  ends,  objects, 
manners,  and  circumstances,  they  are  framed  into  distinct 
complex  ideas,  are,  as  has  been  shown,  so  many  mixed 
modes,  a  great  part  whereof  have  names  annexed  to  them. 
Thus,  supposing  gratitude  to  be  a  readiness  to  acknowledge 
and  return  kindness  received,  or  polygamy  to  be  the  having 
more  wives  than  one  at  once,  when  we  frame  these  notions 
thus  in  our  minds,  we  have  there  so  many  determined  ideas 
of  mixed  modes. 

M  But  this  is  not  all  that  concerns  our  actions.  It  is  not 
enough  to  have  determined  ideas  of  them,  and  to  know  what 
names  belong  to  such  and  such  combinations  of  ideas.  We 
have  a  further  and  greater  concernment.  And  that  is,  to 
know  whether  such  actions  are  morally  good  or  bad. 

"  Good  or  evil  is  nothing  but  pleasure  or  pain,  or  that 
which  occasions  or  procures  pleasure  or  pain  to  us.  Aforal 
r/ood  or  evil,  then,  is  only  the  conformity  or  disagreement  of 
our  voluntary  actions  to  some  law,  whereby  good  or  evil  is 
drawn  on  us  by  the  will  and  power  of  the  law-maker  :  which 

*  Locke's  division  or  analysis  is  far  from  being  complete,  and  the  lan- 
guage in  which  it  is  stated  is  often  extremely  unapt.  It  must,  however, 
be  remembered,  that  the  nature  of  relation  generally  (and  not  the  nature  of 
law,  with  its  principal  kinds)  is  the  appropriate  object  of  his  inquiry.  Allow- 
ing for  the  defects,  which,  therefore,  were  nearly  inevitable,  his  analysis  is 
strikingly  accurate.  It  evinces  that  matchless  power  of  precise  and  just 
thinking,  with  that  religious  regard  for  general  utility  and  truth,  which 
marked  the  incomparable  man  who  emancipated  human  reason  from  the 
yoke  of  mystery  and  jargon.  And  from  this  his  incidental  excursion  into 
the  field  of  law  and  morality,  and  from  other  passages  of  his  essay  wherein 
he  touqh.es  upon  them,  we  may  infer  the  important  services  which  he  would 
have  rendered  to  the  science  of  ethics,  if,  complying  with  the  instances  of 
Molyncux,  he  had  examined  the  subject  exactly. 
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good  or  evil,  pleasure  or  pain,  attending  our  observance  or 
breach  of  the  law,  by  the  decree  of  the  law-maker,  is  that 
we  call  reward  or  punishment. 

"  Of  these  moral  rules  or  laws,  to  which  men  generally 
refer,  and  by  which  they  judge  of  the  rectitude  or  pravity 
of  their  actions,  there  seem  to  me  to  be  three  sorts,  with 
their  three  different  enforcements,  or  rewards  and  punish- 
ments. For  since  it  would  be  utterly  in  vain  to  suppose  a 
rule  set  to  the  free  actions  of  man,  without  annexing  to  it 
some  enforcement  of  good  and  evil  to  determine  his  will,  we 
must,  wherever  we  suppose  a  law,  suppose  also  some  reward 
or  punishment  annexed  to  that  law.  It  would  be  in  vain 
for  one  intelligent  being  to  set  a  rule  to  the  actions  of  an- 
other, if  he  had  it  not  in  his  power  to  reward  the  compliance 
with,  and  punish  deviation  from  his  rule,  by  some  good  and 
evil  that  is  not  the  natural  product  and  consequence  of  the 
action  itself:  for  that  being  a  natural  convenience  or  incon- 
venience, would  operate  of  itself  without  a  law.  This,  if  I 
mistake  not,  is  the  true  nature  of  all  lata  properly  so  called. 

"  The  laws  that  men  generally  refer  their  actions  to,  to 
judge  of  their  rectitude  or  obliquity,  seem  to  me  to  be  these 
three  :  1.  The  Divine  law.  2.  The  civil  law.  3.  The  law 
of  opinion  or  reputation,  if  I  may  so  call  it. — By  the  relation 
they  bear  to  the  first  of  these,  men  judge  whether  their  ac- 
tions are  sins  or  duties  :  by  the  second,  whether  they  be  cri- 
minal or  innocent  :  and  by  the  third,  whether  they  be  virtues 
or  vices. 

**  By  the  Divi?ie  law,  I  mean  that  law  which  God  hath  set 
to  the  actions  of  men,  whether  promulgated  to  them  by  the 
light  of  nature,  or  the  voice  of  revelation.  This  is  the  only 
true  touchstone  of  moral  rectitude.  And  by  comparing  them 
to  this  law,  it  is,  that  men  judge  of  the  most  considerable 
moral  good  or  evil  of  their  actions  :  that  is,  whether  as  duties 
or  sins,  they  are  like  to  procure  them  happiness  or  misery 
from  the  hands  of  the  Almighty. 

"  The  civil  law,  the  rule  set  by  the  commonwealth  to  the 
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actions  of  those  who  belong  to  it,  is  a  rule  to  which  men 
refer  their  actions,  to  judge  whether  they  be  criminal  or  no. 
This  law  nobody  overlooks,  the  rewards  and  punishments 
that  enforce  it  being  ready  at  hand,  and  suitable  to  the 
power  that  makes  it  :  which  is  the  force  of  the  common- 
wealth, engaged  to  protect  the  lives,  liberties  and  posses- 
sions of  those  who  live  according  to  its  law,  and  has  power 
to  take  away  life,  liberty  or  goods  from  him  who  disobeys. 

**  The  law  of  opinioii  or  imputation  is  another  law  that  men 
generally  refer  their  actions  to,  to  judge  of  their  rectitude  or 
obliquity. 

"  Virtue  and  vice  are  names  pretended,  and  supposed 
everywhere  to  stand  for  actions  in  their  own  nature  right 
or  wrong  :  and  as  far  as  they  really  are  so  applied,  they  so 
far  are  coincident  with  the  Divine  law  above  mentioned. 
But  yet,  whatever  is  pretended,  this  is  visible,  that  these 
names  virtue  and  vice,  in  the  particular  instances  of  their 
application  through  the  several  nations  and  societies  of  men 
in  the  world,  are  constantly  attributed  to  such  actions  only 
as  in  each  country  and  society  are  in  reputation  or  discredit. 
Nor  is  it  to  be  thought  strange,  that  men  everywhere 
should  give  the  name  of  virtue  to  those  actions  which 
amongst  them  are  judged  praiseworthy,  and  call  that  vice 
which  they  account  blameable  :  since  they  would  condemn 
themselves,  if  they  should  think  any  thing  right,  to  which 
they  allowed  not  commendation;  any  thing  wrong,  which 
they  let  pass  without  blame. 

"  Thus  the  measure  of  what  is  everywhere  called  and  es- 
teemed virtue  and  vice,  is  this  approbation  or  dislike,  praise 
or  blame,  which  by  a  secret  and  tacit  consent  establishes  it- 
self in  the  several  societies,  tribes,  and  clubs  of  men  in  the 
world  :  whereby  several  actions  come  to  find  credit  or  dis- 
grace amongst  them,  according  to  the  judgement,  maxims, 
or  fashions  of  that  place.  For  though  men  uniting  into  po- 
litick societies  have  resigned  up  to  the  publick  the  disposing 
of  all  their  force,  so  that  they  cannot  employ  it  against  any 
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fellow-citizens  any  further  than  the  law  of  the  country  di- 
rects, yet  they  retain  still  the  power  of  thinking  well  or  ill, 
approving  or  disapproving  of  the  actions  of  those  whom 
they  live  amongst  and  converse  with  :  and  by  this  appro- 
bation and  dislike,  they  establish  amongst  themselves  what 
they  will  call  virtue  and  vice. 

M  That  this  is  the  common  measure  of  virtue  and  vice,  will 
appear  to  any  one  who  considers,  that,  though  that  passes 
for  vice  in  one  country,  which  is  counted  virtue  (or,  at  least, 
not  vice)  in  another,  yet  everywhere  virtue  and  praise,  vice 
and  blame,  go  together.  Virtue  is  everywhere  that  which  is 
thought  praiseworthy  ;  and  nothing  but  that  which  has  the 
allowance  of  public  esteem  is  called  virtue.  Virtue  and  praise 
are  so  united,  that  they  are  often  called  by  the  same  name. 
f  Sunt  sua  proeinia  laudi/  says  Virgil.  And,  says  Cicero, 
1  nihil  habet  natura  prsestantius,  quam  honestatem,  quam  lau- 
dem,  quam  dignitatem,  quam  decus  :  all  which,  he  tells  you, 
are  names  for  the  same  thing.  Such  is  the  language  of  the 
heathen  philosophers,  who  well  understood  wherein  the  no- 
tions of  virtue  and  vice  consisted. 

u  But  though,  by  the  different  temper,  education,  fashion, 
maxims,  or  interest  of  different  sorts  of  men,  it  fell  out,  that 
what  was  thought  praiseworthy  in  one  place,  escaped  not 
censure  in  another,  and  so  in  different  societies  virtues  and 
vices  were  changed,  yet,  as  to  the  main,  they  for  the  most 
part  kept  the  same  everywhere.  For  since  nothing  can  be 
more  natural,  than  to  encourage  with  esteem  and  reputa- 
tion that  wherein  every  one  finds  his  advantage,  and  to  blame 
and  discountenance  the  contrary,  it  is  no  wonder  that  esteem 
and  discredit,  virtue  and  vice,  should  in  a  great  measure 
everywhere  correspond  with  the  unchangeable  rule  of  right 
and  wrong  which  the  law  of  God  hath  established  :  there 
being  nothing  that  so  directly  and  visibly  secures  and  ad- 
vances the  general  good  of  mankind  in  this  world,  as  obe- 
dience to  the  law  he  has  set  them,  and  nothing  that  breeds 
such  mischiefs  and  confusion  as  the  neglect  of  it.    And  there- 
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fore  men,  without  renouncing  all  sense  and  reason,  and  their 
own  interest,  could  not  generally  mistake  in  placing  their 
commendation  or  blame  on  that  side  which  really  deserved 
it  not.  Nay,  even  those  men,  whose  practice  was  otherwise, 
failed  not  to  give  their  approbation  right  s  few  being  de- 
praved to  that  degree,  as  not  to  condemn,  at  least  in  others, 
the  faults  they  themselves  were  guilty  of.  Whereby,  even 
in  the  corruption  of  manners,  the  law  of  God,  which  ought 
to  be  the  rule  of  virtue  and  vice,  was  pretty  well  observed. 

cc  If  any  one  shall  imagine,  that  I  have  forgotten  my  own 
notion  of  a  law,  when  I  make  the  law,  whereby  men  judge 
of  virtue  and  vice,  to  be  nothing  but  the  consent  of  private 
men  who  have  not  authority  to  make  a  law  ;  especially  want- 
ing that  which  is  so  necessary  and  essential  to  a  law,  a  power 
to  enforce  it :  I  think,  I  may  say,  that  he  who  imagines  com- 
mendation and  disgrace  not  to  be  strong  motives  on  men  to 
accommodate  themselves  to  the  opinions  and  rules  of  those 
with  whom  they  converse,  seems  little  skilled  in  the  nature 
or  history  of  mankind  :  The  greatest  part  whereof  he  shall 
find  to  govern  themselves  chiefly,  if  not  solely,  by  this  law 
of  fashion  ;  and  so  they  do  that  which  keeps  them  in  re- 
putation with  their  company,  little  regard  the  law  of  God 
or  the  magistrate.  The  penalties  that  attend  the  breach  of 
God's  law,  some,  nay,  perhaps,  most  men  seldom  seriously 
reflect  on  ;  and  amongst  those  that  do,  many,  whilst  they 
break  the  law,  entertain  thoughts  of  future  reconciliation, 
and  making  their  peace  for  such  breaches.  And  as  to  the 
punishments  due  from  the  law  of  the  commonwealth,  they 
frequently  flatter  themselves  with  the  hope  of  impunity. 
But  no  man  escapes  the  punishment  of  their  censure  and 
dislike,  who  offends  against  the  fashion  and  opinion  of  the 
company  he  keeps,  and  would  recommend  himself  to.  Nor 
is  there  one  of  ten  thousand,  who  is  stiff  and  insensible 
enough  to  bear  up  under  the  constant  dislike  and  condem- 
nation of  his  own  club.  He  must  be  of  a  strange  and  un- 
usual constitution,  who  can  content  himself  to  live  in  con- 
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stant  disgrace  and  disrepute  with  his  own  particular  society. 
Solitude  many  men  have  sought,  and  been  reconciled  to  : 
but  nobody  that  has  the  least  thought  or  sense  of  a  man 
about  him,  can  live  in  society  under  the  constant  dislike 
and  ill  opinion  of  his  familiars,  and  those  he  converses  with. 
This  is  a  burthen  too  heavy  for  human  sufferance  :  and  he 
must  be  made  up  of  irreconcileable  contradictions,  who  can 
take  pleasure  in  company,  and  yet  be  insensible  of  contempt 
and  disgrace  from  his  companions. 

"  The  law  of  God,  the  law  of  politick  societies,  and  the 
law  of  fashion  or  private  censure,  are,  then,  the  three  rules 
to  which  men  variously  compare  their  actions.  And  it  is 
from  their  conformity  or  disagreement  to  one  of  these  rules, 
that  they  judge  of  their  rectitude  or  obliquity,  and  name 
them  good  or  bad. 

iC  Whether  we  take  the  rule,  to  which,  as  to  a  touchstone, 
we  bring  our  voluntary  actions,  from  the  fashion  of  the 
country,  or  from  the  will  of  a  law-maker,  the  mind  is  easily 
able  to  observe  the  relation  any  action  hath  to  it,  and  to 
judge  whether  the  action  agrees  or  disagrees  with  the  rule. 
And  thus  the  mind  hath  a  notion  of  moral  goodness  or  evil : 
which  is  either  conformity  or  not  conformity  of  any  action 
to  that  rule.     If  I  find  an  action  to  agree  or  disagree  with 
the  esteem  of  the  country  I  have  been  bred  in,  and  to  be 
held  by  most  men  there  worthy  of  praise  or  blame,  I  call 
the  action  virtuous  or  vicious.     If  I  have  the  will  of  a  su- 
preme invisible  law-maker  for  my  rule,  then,  as  I  suppose 
the  action  commanded  or  forbidden  by  God,  I  call  it  good 
or  evil,  duty  or  sin.     And  if  I  compare  it  to  the  civil  law, 
the  rule  made  by  the  legislative  power  of  the  country,  I  call 
it  lawful  or  unlawful,  no  crime  or  a  crime.     So  that  whence- 
soever  we  take  the  rule  of  actions,  or  by  what  standard  so 
ever  we  frame  in  our  minds  the  ideas  of  virtues  or  vices, 
their  rectitude  or  obliquity  consists  in  their  agreement  or 
disagreement  with  the  patterns  prescribed  by  some  law. 
"  .Before  I  quit  this  argument,  I  would  observe,  that,  in 
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the  relations  which  I  call  moral  relations,  I  have  a  true 
notion  of  relation,  by  comparing  the  action  with  the  rule, 
whether  the  rule  be  true  or  false,  For  if  I  measure  any 
thing  by  a  supposed  yard,  I  know  whether  the  thing  I  mea- 
sure be  longer  or  shorter  than  that  supposed  yard,  though 
the  yard  I  measure  by  be  not  exactly  the  standard.  Mea- 
suring an  action  by  a  wrong  rule,  I  shall  judge  amiss  of  its 
moral  rectitude  :  but  I  shall  not  mistake  the  relation  which 
the  action  bears  to  the  rule  whereunto  I  compare  it." — 
Essay  concerning  Human  Understanding .  Book  II.  Chap. 
XXVIII. 

i.awsmeta-  The  analogy  borne  to  a  law  proper  by  a  law 
%u^aale.—  which  opinion  imposes,  lies  mainly  in  the  follow- 
The  common   {Ug.  point  of  resemblance.     In  the  case  of  a  law 

and  negative  ©  l 

nature  of  laws  set  by  opinion,  as  well  as  in  the  case  of  a  law 

01  the  class.  J  1 

properly  so  called,  a  rational  being  or  beings  are 
obnoxious  to  contingent  evil,  in  the  event  of  their  not  com- 
plying with  a  known  or  presumed  desire  of  another  being 
or  beings  of  a  like  nature.  If,  in  either  of  the  two  cases, 
the  contingent  evil  is  suffered,  it  is  suffered  by  a  rational 
being,  through  a  rational  being  j  And  it  is  suffered  by  a 
rational  being,  through  a  rational  being,  in  consequence  of 
the  suffering  party  having  disregarded  a  desire  of  a  rational 
being  or  beings.  —  The  analogy,  therefore,  by  which  the 
laws  are  related,  mainly  lies  in  the  resemblance  of  the  im- 
proper sanction  and  duty  to  the  sanction  and  duty  properly 
so  called.  The  contingent  evil  in  prospect  which  enforces 
the  law  improper,  and  the  present  obnoxiousness  to  that  con- 
tingent evil,  may  be  likened  to  the  genuine  sanction  which 
enforces  the  law  proper,  and  the  genuine  duty  or  obliga- 
tion which  the  law  proper  imposes. — The  analogy  between 
a  law  in  the  proper  acceptation  of  the  term,  and  a  law  im- 
properly so  called  wdiich  opinion  sets  or  imposes,  is,  there- 
fore, strong  or  close.  The  defect  which  excludes  the  latter 
from  the  rank  of  a  law  proper,  merely  consists  in  this  :  that 
the  w  ish  or  desire  of  its  authors  has  not  been  duly  signi- 
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jied,  and  that  they  have  no  formed  intention  of  inflicting 
evil  or  pain  npon  those  who  may  break  or  transgress  it. 

But,  beside  the  laws  improper  which  are  set  or  imposed 
by  opinion,  there  are  laws  improperly  so  called  which  are 
related  to  laws  proper  by  slender  or  remote  analogies.  And, 
since  they  have  gotten  the  name  of  laios  from  their  slender 
or  remote  analogies  to  laws  properly  so  called,  I  style  them 
laws  metaphorical,  or  laws  merely  metaphorical. 

The  metaphorical  applications  of  the  term  law  are  nume- 
rous and  different.  The  analogies  by  which  they  are  sug- 
gested, or  by  which  metaphorical  laws  are  related  to  laws 
proper,  will,  therefore,  hardly  admit  of  a  common  and  posi- 
tive description.  But  laws  metaphorical,  though  numerous 
and  different,  have  the  following  common  and  negative  na- 
ture.— No  property  or  character  of  any  metaphorical  law 
can  be  likened  to  a  sanction  or  a  duty.  Consequently,  every 
metaphorical  law  wants  that  point  of  resemblance  which 
mainly  constitutes  the  analogy  between  a  law  proper  and  a 
law  set  by  opinion. 

To  show  that  figurative  laws  want  that  point  The  common 

j  A  and  negative 

of  resemblance,  and  are  therefore  remotely  ana-  nature  of 
logous  to  laws  properly  so  called,  I  will  touch  phorical  or 
slightly  and  briefly  upon  a  few  of  the  numberless  shabby 
cases  in  which  the  term  lata  is  extended  and  ap-  examPles- 
plied  by  a  metaphor. 

The  most  frequent  and  remarkable  of  those  metaphorical 
applications  is  suggested  by  that  uniformity,  or  that  stabi- 
lity of  conduct,  which  is  one  of  the  ordinary  consequences 
of  a  law  proper. — By  reason  of  the  sanction  working  on  their 
wills  or  desires,  the  parties  obliged  by  a  law  proper  com- 
monly adjust  their  conduct  to  the  pattern  which  the  law 
prescribes.  Consequently,  wherever  we  observe  a  uniform 
order  of  events,  or  a  uniform  order  of  co-existing  pheno- 
mena, we  are  prone  to  impute  that  order  to  a  law  set  by  its 
author,  though  the  case  presents  us  with  nothing  that  can 
be  likened  to  a  sanction  or  a  duty. 
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For  example  s  We  say  that  the  movements  of  lifeless 
bodies  are  determined  by  certain  latos  :  though,  since  the 
bodies  are  lifeless  and  have  no  desires  or  aversions,  they 
cannot  be  touched  by  aught  which  in  the  least  resembles  a 
sanction,  and  cannot  be  subject  to  aught  which  in  the  least 
resembles  an  obligation.  We  mean  that  they  move  in  cer- 
tain uniform  modes,  and  that  they  move  in  those  uniform 
modes  through  the  pleasure  and  appointment  of  God  :  just 
as  parties  obliged  behave  in  a  uniform  maimer  through  the 
pleasure  and  appointment  of  the  party  who  imposes  the  law 
and  the  duty. — Again  :  We  say  that  certain  actions  of  the 
lower  and  irrational  animals  are  determined  by  certain  lazvs : 
though,  since  they  cannot  understand  the  purpose  and  pro- 
visions of  a  law,  it  is  impossible  that  sanctions  should  effec- 
tually move  them  to  obedience,  or  that  their  conduct  should 
be  guided  by  a  regard  to  duties  or  obligations.  We  mean 
that  they  act  in  certain  uniform  modes,  either  in  consequence 
of  instincts  (or  causes  which  we  cannot  explain),  or  else  in 
consequence  of  hints  which  they  catch  from  experience  and 
observation  :  and  that,  since  their  uniformity  of  action  is  an 
effect  of  the  Divine  pleasure,  it  closely  resembles  the  uni- 
formity of  conduct  which  is  wrought  by  the  authors  of  laws 
in  those  who  are  obnoxious  to  the  sanctions.* — In  short, 
whenever  we  talk  of  lawn  governing  the  irrational  world, 
the  metaphorical  application  of  the  term  lata  is  suggested 
by  this  double  analogy.  1 .  The  successive  and  synchronous 
phenomena  composing  the  irrational  world,  happen  and 

*  Speaking  with  absolute  precision,  the  lower  animals,  or  the  animals 
inferior  to  man,  are  not  destitute  of  reason.  Since  their  conduct  is  partly 
determined  by  conclusions  drawn  from  experience,  they  observe,  compare, 
abstract,  and  infer.  But  the  intelligence  of  the  lower  animals  is  so  ex- 
tremely limited,  that,  adopting  the  current  expression,  I  style  them  irra- 
tional*—  Some  of  the  more  sagacious  are  so  far  from  being  irrational,  that 
they  understand  and  observe  laws  set  to  them  by  human  masters.  But 
these  laws  being  few  and  of  little  importance,  I  throw  them,  for  the  sake 
of  simplicity,  out  of  my  account.  I  say  universally  of  the  lower  animals, 
that  they  cannot  understand  a  law,  or  guide  their  conduct  by  a  duty. 
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exist,  for  the  most  part,  in  uniform  series  :  which  uniformity 
of  succession  and  coexistence  resembles  the  uniformity  of 
conduct  produced  by  an  imperative  law.  2.  That  unifor- 
mity of  succession  and  coexistence,  like  the  uniformity  of 
conduct  produced  by  an  imperative  law,  springs  from  the 
will  and  intention  of  an  intelligent  and  rational  author. — 
When  an  atheist  speaks  of  laws  governing  the  irrational 
world,  the  metaphorical  application  is  suggested  by  an  ana- 
logy still  more  slender  and  remote  than  that  which  I  have 
now  analyzed.  He  means  that  the  uniformity  of  succession 
and  coexistence  resembles  the  uniformity  of  conduct  pro- 
duced by  an  imperative  rule.  If,  to  draw  the  analogy 
closer,  lie  ascribes  those  laws  to  an  author,  he  personifies  a 
verbal  abstraction,  and  makes  it  play  the  legislator.  He 
attributes  the  uniformity  of  succession  and  coexistence  to 
laws  set  by  nature  :  meaning,  by  nature,  the  world  itself; 
or,  perhaps,  that  very  uniformity  which  he  imputes  to  na- 
ture's commands. 

Many  metaphorical  applications  of  the  term  law  or  rule 
are  suggested  by  the  analogy  following. — An  imperative  law 
or  rule  guides  the  conduct  of  the  obliged,  or  is  a  iwrnia, 
model,  or  pattern,  to  which  their  conduct  conforms.  A 
proposed  guide  of  human  conduct,  or  a  model  or  pattern 
offered  to  human  imitation,  is,  therefore,  frequently  styled 
a  lata  or  rule  of  conduct,  although  there  be  not  in  the  case 
the  shadow  of  a  sanction  or  a  duty. 

For  example  :  To  every  law  properly  so  called  there  are 
two  distinct  parties  :  a  party  by  whom  it  is  established,  and 
a  party  to  whom  it  is  set.  But,  this  notwithstanding,  we 
often  speak  of  a  law  set  by  a  man  to  himself :  meaning  that 
he  intends  to  pursue  some  given  course  of  conduct  as  ex- 
actly as  he  would  pursue  it  if  he  were  bound  to  pursue  it 
by  a  law.  An  intention  of  pursuing  exactly  some  given 
course  of  conduct,  is  the  only  law  or  rule  which  a  man  can 
set  to  himself.  The  binding  virtue  of  a  law  lies  in  the 
sanction  annexed  to  it.     But  in  the  case  of  a  so  called  law 
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set  by  a  man  to  himself,  he  is  not  constrained  to  observe  it 
by  aught  that  resembles  a  sanction.  For  though  he  may 
fairly  purpose  to  inflict  a  pain  on  himself,  if  his  conduct 
shall  depart  from  the  guide  which  he  intends  it  shall  fol- 
low, the  infliction  of  the  conditional  pain  depends  upon  his 
own  will. — Again  :  When  we  talk  of  rules  of  art,  the  meta- 
phorical  application  of  the  term  rules  is  suggested  by  the 
analogy  in  question.  By  a  rule  of  art,  we  mean  a  prescrip- 
tion or  pattern  which  is  offered  to  practitioners  of  an  art, 
and  which  they  are  advised  to  observe  when  performing 
some  given  process.  There  is  not  the  semblance  of  a  sanc- 
tion, nor  is  there  the  shadow  of  a  duty.  But  the  offered 
prescription  or  pattern  may  guide  the  conduct  of  practi- 
tioners, as  a  rule  imperative  and  proper  guides  the  conduct 
of  the  obliged. * 

Laws  meta-  The  preceding  disquisition  on  figurative  laws 
figurative*  is  not  so  superfluous  as  some  of  my  hearers  may 
Uen^dand    deem  Figurative  laws  are  not  unfrequently 

confounded     mistaken  for  laws  imperative  and  proper.  Nay, 

with  laws  lm-  L  A       L  * 

perative and  attempts  have  actually  been  made,  and  by  writers 
of  the  highest  celebrity,  to  explain  and  illustrate 
the  nature  of  laws  imperative  and  proper,  by  allusions  to  so 
called  laws  which  are  merely  such  through  a  metaphor.  Of 
these  most  gross  and  scarcely  credible  errors,  various  cases 
will  be  mentioned  in  future  stages  of  my  Course.  For  the 
present,  the  following  examples  will  amply  demonstrate  that 
the  errors  are  not  impossible. 

In  an  excerpt  fromUlpian  placed  at  the  beginning  of  the 
Pandects,  and  also  inserted  by  Justinian  in  the  second  title 
of  his  Institutes,  a  fancied  jus  naturale,  common  to  all  ani- 
mals, is  thus  distinguished  from  the  jus  nat  urate  or  gentium 

*  Supposed  difference  between  law  and  rule. — MS.  note. 

The  Author  refers,  in  a  memorandum,  to  notes  on  "laws  metaphorical, 
at  the  point  which  relates  to  Hides  of  Art  and  to  "  metaphorical  appli- 
cations of  the  term  obligation,  like  those  of  the  term  laic."  Unhappily  I 
have  been  unable  to  find  them. —  S.  A. 
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to  which  I  have  adverted  above.  cc  Jus  naturale  est,  quod 
natura  omnia  animalia  docuit  :  nam  jus  istud  11011  humani 
generis  proprium,  sed  omnium  animalium,  quae  in  terra,  quae 
in  inari  nascuntur,  avium  quoque  commune  est.  Hinc  de- 
scendit  maris  atque  femina3  conjunctio,  quam  nos  matrimo- 
nium  appellamus  ;  hinc  liberorum  procreatio,  hinc  educatio  : 
videmus  etenim  cetera  quoque  animalia,  feras  etiam,  istius 
juris  peritia  censeri.  Jus  gentium  est,  quo  gentes  humanse 
utuntur.  Quod  a  naturali  recedere,  inde  facile  intelligere 
licet  ;  quia  illud  omnibus  animalibus,  hoc  solis  hominibus 
inter  se  commune  est."  The  Jus  naturale  which  UJpian  here 
describes,  and  which  he  here  distinguishes  from  the  jus 
naturale  or  gentium,  is  a  name  for  the  instincts  of  animals. 
More  especially,  it  denotes  that  instinctive  appetite  which 
leads  them  to  propagate  their  kinds,  with  that  instinctive 
sympathy  which  inclines  parent  animals  to  nourish  and  edu- 
cate their  young.  Now  the  instincts  of  animals  are  related 
to  laws  by  the  slender  or  remote  analogy  which  1  have  al- 
ready endeavoured  to  explain.  They  incline  the  animals  to 
act  in  certain  uniform  modes,  and  they  are  given  to  the  ani- 
mals for  that  purpose  by  an  intelligent  and  rational  author. 
But  these  metaphorical  laws  which  govern  the  lower  ani- 
mals, and  which  govern  (though  less  despotically)  the  human 
species  itself,  should  not  have  been  blended  and  confounded, 
by  a  grave  writer  upon  jurisprudence,  with  laws  properly  so 
called.  It  is  true  that  the  instincts  of  the  animal  man,  like 
many  of  his  affections  which  are  not  instinctive,  are  amongst 
the  causes  of  laws  in  the  proper  acceptation  of  the  term.  More 
especially,  the  laws  regarding  the  relation  of  husband  and 
wife,  and  the  laws  regarding  the  relation  of  parent  and  child, 
are  mainly  caused  by  the  instincts  which  Ulpian  particularly 
points  at.  And  that,  it  is  likely,  was  the  reason  which  de- 
termined this  legal  oracle  to  class  the  instincts  of  animals 
with  laws  imperative  and  proper.  But  nothing  can  be  more 
absurd  than  the  ranking  with  laws  themselves  the  causes 
which  lead  to  their  existence.     And  if  human  instincts  are 
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laws  because  they  are  causes  of  laws,  there  is  scarcely  a  fa- 
culty or  affection  belonging  to  the  human  mind,  and  scarcely 
a  class  of  objects  presented  by  the  outward  world,  that  must 
not  be  esteemed  a  law  and  an  appropriate  subject  of  juris- 
prudence.— I  must,  however,  remark,  that  the  jus  quae!  na- 
tura  omnia  animalia  docuit  is  a  conceit  peculiar  to  Ulpian  : 
and  that  this  most  foolish  conceit,  though  inserted  in  Jus- 
tinian's compilations,  has  no  perceptible  influence  on  the 
detail  of  the  Roman  Law.    The  jus  naturale  of  the  classical 
jurists  generally,  and  the  jus  naturale  occurring  generally 
in  the  Pandects,  is  equivalent  to  the  natural  law  of  modern 
writers  upon  jurisprudence,  and  is  synonymous  with  the  jus 
gentium,  or  the  jus  naturale  et  gentium,  which  I  have  tried 
to  explain  concisely  at  the  end  of  a  preceding  note.  It  means 
those  positive  laws,  and  those  rules  of  positive  morality, 
which  are  not  peculiar  or  appropriate  to  any  nation  or  age, 
but  obtain,  or  are  thought  to  obtain,  in  all  nations  and  ages  : 
and  which,  by  reason  of  their  obtaining  in  all  nations  and 
ages,  are  supposed  to  be  formed  or  fashioned  on  the  law  of 
God  or  Nature  as  known  by  the  moral  sense.     "  Onmes 
populi  (says  Gaius),  qui  legibus  et  moribus  reguntur,  partial 
suo  proprio,  partim  com  muni  omnium  hominum  jure  utun- 
tur.     Nam  quod  qnisque  populns  ipse  sibi  jus  constituit,  id 
ipsius  proprium  est,  vocaturque  jus  civile  ;  quasi  jus  pro- 
prinm  ipsins  civitatis.  Quod  vero  naturalis  ratio  inter  onmes 
homines  constituit,  id  aput  onmes  populos  peraeque  custo- 
clitur,  vocaturque  jus  gentium  ;  quasi  quo  jure  onmes  gentes 
utuntur."     The  universal  leges  et  mores  here  described  by 
Gaius,  and  distinguished  from  the  leges  et  mores  peculiar  to 
a  particular  nation,  are  styled  indifferently,  by  most  of  the 
classical  jurists,  jus  gentium,  jus  naturale,  or  jus  naturale  et 
gentium.    And  the  law  of  nature,  as  thus  understood,  is  not 
intrinsically  absurd.     For  as  some  of  the  dictates  of  utility 
are  always  and  everywhere  the  same,  and  are  also  so  plain 
and  glaring  that  they  hardly  admit  of  mistake,  there  are  legal 
and  moral  rules  which  are  nearly  or  quite  universal,  and  the 
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expediency  of  which  must  be  seen  by  merely  natural  reason, 
or  by  reason  without  the  lights  of  extensive  experience  and 
observation.  The  distinction  of  law  and  morality  into  na-# 
tural  and  positive,  is  a  needless  and  futile  subtilty  :  but  still 
the  distinction  is  founded  on  a  real  and  manifest  difference. 
The  Jus  naturale  or  gentium  would  be  liable  to  little  objec- 
tion, if  it  were  not  supposed  to  be  the  offspring  of  a  moral 
instinct  or  sense,  or  of  innate  practical  principles.  But,  since 
it  is  closely  allied  (as  I  shall  shew  hereafter)  to  that  mislead- 
ing and  pernicious  jargon,  it  ought  to  be  expelled,  with  the 
natural  law  of  the  moderns,  from  the  sciences  of  jurispru- 
dence and  morality. 

The  following  passage  is  the  first  sentence  in  Montes- 
quieu's Spirit  of  Latos.  "  Les  lois,  dans  la  signification  la 
plus  etendue,  sont  les  rapports  neccssaires  qui  derivent  de 
la  nature  des  choses  :  et  dans  ce  sens  tons  les  etres  ont  leurs 
lois  :  la  Divinite  a  ses  lois  ;  le  rnonde  materiel  a  ses  lois  ;  les 
intelligences  superieures  a  rhomme  ont  leurs  lois  ;  les  betes 
ont  leurs  lois  ;  rhomme  a  ses  lois/'  Now  objects  widely  dif- 
ferent, though  bearing  a  common  name,  are  here  blended 
and  confounded.  Of  the  laws  which  govern  the  conduct  of 
intelligent  and  rational  creatures,  some  are  laws  imperative 
and  proper,  and  others  are  closely  analogous  to  laws  of  that 
description.  But  the  so  called  laws  which  govern  the  ma- 
terial world,  with  the  so  called  laws  which  govern  the  lower 
animals,  are  merely  laws  by  a  metaphor.  And  the  so  called 
laws  which  govern  or  determine  the  Deity  are  clearly  in  the 
same  predicament.  If  his  actions  were  governed  or  de- 
termined by  laws  imperative  and  proper,  he  would  be  in  a 
state  of  dependence  on  another  and  superior  being.  When 
we  say  that  the  actions  of  the  Deity  are  governed  or  deter- 
mined by  laws,  we  mean  that  they  conform  to  intentions 
which  the  Deity  himself  has  conceived,  and  which  he  pur- 
sues or  observes  with  inflexible  steadiness  or  constancy.  To 
mix  these  figurative  laws  with  laws  imperative  and  proper, 
is  to  obscure,  and  not  to  elucidate,  the  nature  or  essence  of 
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the  latter. — The  beginning  of  the  passage  is  worthy  of  the 
sequel.  We  are  told  that  laws  are  the  necessary  relations 
which  flow  from  the  nature  of  things.  But  what,  I  would 
crave,  are  relations  ?  What,  I  would  also  crave,  is  the  na- 
ture of  things  ?  And,  how  do  the  necessary  relations  which 
flow  from  the  nature  of  things  differ  from  those  relations 
which  originate  in  other  sources  ?  The  terms  of  the  defi- 
nition are  incomparably  more  obscure  than  the  term  which 
it  affects  to  expound. 

If  you  read  the  disquisition  in  Blackstone  on  the  nature  of 
laws  in  general,  or  the  fustian  description  of  law  in  Hooker's 
Ecclesiastical  Polity,  you  will  find  the  same  confusion  of  laws 
imperative  and  proper  with  laws  which  are  merely  such  by 
a  glaring  perversion  of  the  term.  The  cases  of  this  confu- 
sion are,  indeed,  so  numerous,  that  they  would  fill  a  con- 
siderable volume. 

Physical  or  From  the  confusion  of  laws  metaphorical  with 
sanctions.  laws  imperative  and  proper,  I  turn  to  a  mistake, 
somewhat  similar,  which,  I  presume  to  think,  has  been  com- 
mitted by  Mr.  Bentham. 

Sanctions  proper  and  improper  are  of  three  capital  classes  : 
— the  sanctions  properly  so  called  which  are  annexed  to  the 
laws  of  God  :  the  sanctions  properly  so  called  which  are 
annexed  to  positive  laws  :  the  sanctions  properly  so  called, 
and  the  sanctions  closely  analogous  to  sanctions  properly  so 
called,  which  respectively  enforce  compliance  with  positive 
moral  rules.  But  to  sanctions  religious,  legal,  and  moral,  this 
great  philosopher  and  jurist  adds  a  class  of  sanctions  which 
he  styles  2J^f/8^ca^  or  natural . 

When  he  styles  these  sanctions  physical,  he  does  not  in- 
tend to  intimate  that  they  are  distinguished  from  other  sanc- 
tions by  the  mode  wherein  they  operate  :  he  does  not  intend 
to  intimate  that  these  are  the  only  sanctions  which  affect  the 
suffering  parties  through  physical  or  material  means.  Any 
sanction  of  any  class  may  reach  the  suffering  party  through 
means  of  that  description.  If  a  man  were  smitten  with  blind- 
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ness  by  the  immediate  appointment  of  the  Deity,  and  in  con- 
sequence of  a  sin  he  had  committed  against  the  Divine  law  ., 
he  would  suffer  a  religious  sanction  through  his  physical  or 
bodily  organs.  The  thief  who  is  hanged  or  imprisoned  by 
virtue  of  a  judicial  command,  suffers  a  legal  sanction  through 
physical  or  material  means.  If  a  man  of  the  class  of  gen- 
tlemen violates  the  law  of  honour,  and  happens  to  be  shot 
in  a  duel  arising  from  his  moral  delinquency,  he  suffers  a 
moral  sanction  in  a  physical  or  material  form. 

The  meaning  annexed  by  Mr.  Benthain  to  the  expression 
"  physical  sanction  "9  may,  I  believe,  be  rendered  in  the  fol- 
lowing manner. — A  physical  sanction  is  an  evil  brought  upon 
the  suffering  party  by  an  act  or  omission  of  his  own.  But, 
though  it  is  brought  upon  the  sufferer  by  an  act  or  omission 
of  his  own,  it  is  not  brought  upon  the  sufferer  through  any 
Divine  law,  or  through  any  positive  law,  or  rule  of  positive 
morality.  For  example  :  If  your  house  be  destroyed  by  fire 
through  your  neglecting  to  put  out  a  light,  you  bring  upon 
yourself,  by  your  negligent  omission,  a  physical  or  natural 
sanction  :  supposing,  I  mean,  that  your  omission  is  not  to  be 
deemed  a  sin,  and  that  the  consequent  destruction  of  your 
house  is  not  to  be  deemed  a  punishment  inflicted  by  the 
hand  of  the  Deity.  In  short,  though  a  physical  sanction  is 
an  evil  falling  on  a  rational  being,  and  brought  on  a  rational 
being  by  an  act  or  omission  of  his  own,  it  is  neither  brought 
on  the  sufferer  through  a  law  imperative  and  proper,  nor 
through  an  analogous  law  set  or  imposed  by  opinion.  In 
case  I  borrowed  the  just,  though  tautological  language  of 
Locke,  I  should  describe  a  physical  sanction  in  some  such 
terms  as  the  following.  "  It  is  an  evil  naturally  produced 
by  the  conduct  whereon  it  is  consequent  :  and,  being  natu- 
rally produced  by  the  conduct  whereon  it  is  consequent,  it 
reaches  the  suffering  party  without  the  intervention  of  a  I  mo." 

Such  physical  or  natural  evils  are  related  by  the  follow- 
ing analogy  to  sanctions  properly  so  called.  1.  When  they 
are  actually  suffered,  they  are  suffered  by  rational  beings 
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through  acts  or  omissions  of  their  own.  2.  Before  they  are 
actually  suffered,  or  whilst  they  exist  in  prospect,  they  affect 
the  wills  or  desires  of  the  parties  obnoxious  to  them  as  sanc- 
tions properly  so  called  affect  the  wills  of  the  obliged.  The 
parties  are  urged  to  the  acts  which  may  avert  the  evils  from 
their  heads,  or  the  parties  are  deterred  from  the  acts  which 
may  bring  the  evils  upon  them. 

But  in  spite  of  the  specious  analogy  at  which  I  have  now 
pointed,  I  dislike,  for  various  reasons,  the  application  of  the 
term  sanction  to  these  physical  or  natural  evils.  Of  those 
reasons  I  will  briefly  mention  the  following. — 1.  Although 
these  evils  are  suffered  by  intelligent  rational  beings,  and  by 
intelligent  rational  beings  through  acts  or  omissions  of  their 
own,  they  are  not  suffered  as  consequences  of  their  not  com- 
plying with  desires  of  intelligent  rational  beings.  The  acts 
or  omissions  whereon  these  evils  are  consequent,  can  hardly 
be  likened  to  breaches  of  duties,  or  to  violations  of  impe- 
rative laws.  The  analogy  borne  by  these  evils  to  sanctions 
properly  so  called,  is  nearly  as  remote  as  the  analogy  borne 
by  laws  metaphorical  to  laws  imperative  and  proper.  2.  By 
the  term  sanction,  as  it  is  now  restricted,  the  evils  enforcing 
compliance  with  laws  imperative  and  proper,  or  with  the 
closely  analogous  laws  which  opinion  sets  or  imposes,  are 
distinguished  from  other  evils  briefly  and  conimodiously. 
If  the  term  were  commonly  extended  to  these  physical  or 
natural  evils,  this  advantage  would  be  lost.  The  term  would 
then  comprehend  every  possible  evil  which  a  man  may  bring 
upon  himself  by  his  own  voluntary  conduct.  The  term 
would  then  comprehend  every  contingent  evil  which  can  work 
on  the  will  or  desires  as  a  motive  to  action  or  forbearance, 
in  strictness,       I  close  my  disquisitions  on  figurative  laws,  and 

declaratory  ' 
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jurists),  are  merely  analogous  to  laws  in  the  pro-  S^**01*3 
per  acceptation  of  the  term.  Like  laws  imperative  ^^^ively 
and  proper,  declaratory  laws,  laws  repealing  laws, 
and  laws  of  imperfect  obligation  (in  the  sense  of  and  rules  of' 
the  Roman  jurists),  are  signs  of  pleasure  or  desire  morality, 
proceeding  from  law-makers.     A  law  of  imperfect  obliga- 
tion  (in  the  sense   of  the  Roman  jurists)  is  also  allied 
to  an  imperative  law  by  the  following  point  of  resemblance. 
Like  a  law  imperative  and  proper,  it  is  offered  as  a  norma, 
or  guide  of  conduct,  although  it  is  not  armed  with  a  legal 
or  political  sanction. 

Declaratory  laws,  and  laws  repealing  laws,  ought  in  strict- 
ness to  be  classed  with  laws  metaphorical  or  figurative  :  for 
the  analogy  by  which  they  arc  related  to  laws  imperative 
and  proper  is  extremely  slender  or  remote.  Laws  of  im- 
perfect obligation  (in  the  sense  of  the  Roman  jurists)  are 
laws  set  or  imposed  by  the  opinions  of  the  lawr-makers,  and 
ought  in  strictness  to  be  classed  with  rules  of  positive  mo- 
rality. But  though  laws  of  these  three  species  are  merely 
analogous  to  laws  in  the  proper  acceptation  of  the  term, 
they  are  closely  connected  with  positive  laws,  and  are  ap- 
propriate subjects  of  jurisprudence.  Consequently,  I  treat 
them  as  improper  laws  of  anomalous  or  eccentric  sorts,  and 
exclude  them  from  the  classes  of  laws  to  which  in  strictness 
they  belong. 
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LECTURE  VI. 

The  connec.  Positive  laws,  the  appropriate  matter  of  juris- 
sixVh °i vtuxe  prudence,  arc  related  in  the  way  of  resemblance, 
sy^llid^ibh^  or  '\v  a  close  or  remote  analogy,  to  the  following 
J;|,(llilh  a,1<1  objects. — 1.  In  the  way  of  resemblance,  they  are 
related  to  the  laws  of  God.  2.  In  the  way  of 
resemblance,  they  are  related  to  those  rules  of  positive  mo- 
rality which  are  laws  properly  so  called.  3.  By  a  close  or 
strong  analogy,  they  are  related  to  those  rules  of  positive 
morality  which  are  merely  opinions  or  sentiments  held  or 
felt  by  men  in  regard  to  human  conduct.  4.  By  a  remote 
or  slender  analogy,  they  are  related  to  laws  merely  meta- 
phorical, or  laws  merely  figurative. 

To  distinguish  positive  laws  from  the  objects  now  enume- 
rated, is  the  purpose  of  the  present  attempt  to  determine 
the  province  of  jurisprudence. 

In  pursuance  of  the  purpose  to  which  I  have  now  ad- 
verted, I  stated,  in  my  first  lecture,  the  essentials  of  a  law 
or  rule  (taken  with  the  largest  signification  which  can  be 
given  to  the  term  proper///). 

In  my  second,  third,  and  fourth  lectures,  I  stated  the 
marks  or  characters  by  which  the  laws  of  God  are  distin- 
guished from  other  laws.  And,  stating  those  marks  or  cha- 
racters, I  explained  the  nature  of  the  index  to  his  unre- 
vealed  laws,  or  I  explained  and  examined  the  hypotheses 
which  regard  the  nature  of  that  index. 

In  my  fifth  lecture,  I  examined  or  discussed  especially 
the  following  principal  topics  (and  I  touched  upon  other 


J  V  RI S PRUDEN C  E    DETERM I N  ED . 


109 


topics  of  secondary  or  subordinate  importance). — I  examined 
the  distinguishing  marks  of  those  positive  moral  rules  which 
are  laws  properly  so  called  :  I  examined  the  distinguishing 
marks  of  those  positive  moral  rules  which  are  styled  laws 
or  rules  by  an  analogical  extension  of  the  term  :  and  I  exa- 
mined the  distinguishing  marks  of  laws  merely  metaphori- 
cal, or  laws  merely  figurative. 

I  shall  finish,  in  the  present  lecture,  the  purpose  men- 
tioned above,  by  explaining  the  marks  or  characters  which 
distinguish  positive  laws,  or  laws  strictly  so  called.  And, 
in  order  to  an  explanation  of  the  marks  which  distinguish 
positive  laws,  T  shall  analyze  the  expression  sovereignty,  the 
correlative  expression  subjection,  and  the  inseparably  con- 
nected expression  independent  political  society.     With  the 
ends  or  final  causes  for  which  governments  ought  to  exist, 
or  with  their  different  degrees  of  fitness  to  attain  or  approach 
those  ends,  I  have  no  concern.     I  examine  the  notions  of 
sovereignty  and  independent  political  society,  in  order  that  I 
may  finish  the  purpose  to  which  I  have  adverted  above  :  in 
order  that  I  may  distinguish  completely  the  appropriate  pro- 
vince of  jurisprudence,  from  the  regions  which  lie  upon  its 
confines,  and  by  which  it  is  encircled.    It  is  necessary  that 
I  should  examine  those  notions,  in  order  that  I  may  finish 
that  purpose.    For  the  essential  difference  of  a  positive  law 
(or  the  difference  that  severs  it  from  a  law  which  is  not  a 
positive  law)  may  be  stated  thus.     Every  positive  law,  or 
every  law  simply  and  strictly  so  called,  is  set  by  a  sovereign 
person,  or  a  sovereign  body  of  persons,  to  a  member  or 
members  of  the  independent  political  society  wherein  that 
person  or  body  is  sovereign  or  supreme.    Or  (changing  the 
expression)  it  is  set  by  a  monarch,  or  sovereign  number,  to 
a  person  or  persons  in  a  state  of  subjection  to  its  author. 
Even  though  it  sprung  directly  from  another  fountain  or 
source,  it  is  a  positive  law,  or  a  law  strictly  so  called,  by  the 
institution  of  that  present  sovereign  in  the  character  of 
political  superior.    Or  (borrowing  the  language  of  Hobbes) 
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"  the  legislator  is  he,  not  by  whose  authority  the  law  was  first 
made,  but  by  whose  authority  it  continues  to  be  a  law." 

Having  stated  the  topic  or  subject  appropriate  to  my 
present  discourse,  I  proceed  to  distinguish  sovereignty  from 
other  superiority  or  might,  and  to  distinguish  society  poli- 
tical and  independent  from  society  of  other  descriptions. 

The  distm-         The  superiority  which  is  styled  sovereignty, 
and  the  independent  political  society  which  sove- 
sovereipty     reignty  implies,  is  distinguished  from  other  su- 

anu  indepen-  .      .  . 

dant  political  periority,  and  from  other  society,  by  the  following 
marks  or  characters. — 1.  The  bulk  of  the  given 
society  are  in  a  habit  of  obedience  or  submission  to  a  deter- 
minate  and  common  superior  :  let  that  common  superior  be 
a  certain  individual  person,  or  a  certain  body  or  aggregate 
of  individual  persons.  2.  That  certain  individual,  or  that 
certain  body  of  individuals,  is  not  in  a  habit  of  obedience 
to  a  determinate  human  superior.  Laws  (improperly  so 
called)  which  opinion  sets  or  imposes,  may  permanently  af- 
fect the  conduct  of  that  certain  individual  or  body.  To 
express  or  tacit  commands  of  other  determinate  parties, 
that  certain  individual  or  body  may  yield  occasional  sub- 
mission. But  there  is  no  determinate  person,  or  determi- 
nate aggregate  of  persons,  to  whose  commands,  express  or 
tacit,  that  certain  individual  or  body  renders  habitual  obe- 
dience. 

Or  the  notions  of  sovereignty  and  independent  political 
society  may  be  expressed  concisely  thus. — If  a  determinate 
human  superior,  not  in  a  habit  of  obedience  to  a  like  supe- 
rior, receive  habitual  obedience  from  the  bulk  of  a  given  so- 
ciety, that  determinate  superior  is  sovereign  in  that  society, 
and  the  society  (including  the  superior)  is  a  society  political 
and  independent. 


JURISPRUDENCE  DETERMINED. 


171 


To  that  determinate  superior,  the  other  mem-  The  relation 
bers  of  the  society  are  subject :  or  on  that  deter-  ty  and  sub- 
minate  superior,  the  other  members  of  the  society  jectlon* 
are  dependent.     The  position  of  its  other  members  towards 
that  determinate  superior,  is  a  state  of  subjection,  or  a  state 
of  dependence.    The  mutual  relation  which  subsists  between 
that  superior  and  them,  may  be  styled  the  relation  of  sove- 
reign and  subject,  or  the  retation  of  sovereignty  and  subjec- 
tion . 

Hence  it  follows,  that  it  is  only  through  an  eL  strictly 
lipsis,  or  an  abridged  form  of  expression,  that  the  sovereign  *  6 
society  is  styled  independent.    The  party  truly  in-  ^esaSetv, 
dependent  (independent,  that  is  to  say,  of  a  deter-  soclety\tself, 
minate  human  superior),  is  not  the  society,  but  deSfsovel 
the  sovereign  portion  of  the  society:  that  certain  5T^iorsu" 

o      l  «/  preme. 

member  of  the  society,  or  that  certain  body  of  its 
members,  to  whose  commands,  expressed  or  intimated,  the 
generality  or  bulk  of  its  members  render  habitual  obedi- 
ence. Upon  that  certain  person,  or  certain  body  of  persons, 
the  other  members  of  the  society  are  dependent :  or  to  that 
certain  person,  or  certain  body  of  persons,  the  other  mem- 
bers of  the  society  are  subject.  By  "  an  independent  poli- 
tical society,"  or  cc  an  independent  and  sovereign  nation," 
we  mean  a  political  society  consisting  of  a  sovereign  and 
subjects,  as  opposed  to  a  political  society  which  is  merely 
subordinate  :  that  is  to  say,  which  is  merely  a  limb  or  mem- 
ber of  another  political  society,  and  which  therefore  con- 
sists entirely  of  persons  in  a  state  of  subjection. 

In  order  that  a  given  society  may  form  a  so-  in  order  that 
ciety  political  and  independent,  the  two  distin-  ciety  may 
guishing  marks  which  I  have  mentioned  above  ciety  political 
must  unite.    The  generality  of  the  given  society  d^it^ti^^o 
must  be  in  a  habit  of  obedience  to  a  determinate  fn^uiv^' 
and  common  superior:  whilst  that  determinate  per-  ^irioned 
son,  or  determinate  body  of  persons,  must  not  be  u^™must 
habitually  obedient  to  a  determinate  person  or 
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body.  It  is  the  union  of  that  positive,  with  this  negative 
mark,  which  renders  that  certain  superior  sovereign  or  su- 
preme, and  which  renders  that  given  society  (including  that 
certain  superior)  a  society  political  and  independent. 

To  shew  that  the  union  of  those  marks  renders  a  given 
society  a  society  political  and  independent,  I  call  your  atten- 
tion to  the  following  positions  and  examples. 

1.  In  order  that  a  given  society  may  form  a  society  po- 
litical, the  generality  or  bulk  of  its  members  must  be  in  a 
habit  of  obedience  to  a  determinate  and  common  superior. 

In  case  the  generality  of  its  members  obey  a  determinate 
superior,  but  the  obedience  be  rare  or  transient  and  not 
habitual  or  permanent,  the  relation  of  sovereignty  and  sub- 
jection is  not  created  thereby  between  that  certain  superior 
and  the  members  of  that  given  society.  In  other  words, 
that  determinate  superior  and  the  members  of  that  given 
society  do  not  become  thereby  an  independent  political  so- 
ciety. Whether  that  given  society  be  political  and  inde- 
pendent or  not,  it  is  not  an  independent  political  society 
w hereof  that  certain  superior  is  the  sovereign  portion. 

For  example  :  In  1815  the  allied  armies  occupied  France  : 
and  so  long  as  the  allied  armies  occupied  France,  the  com- 
mands of  the  allied  sovereigns  were  obeyed  by  the  French 
government,  and,  through  the  French  government,  by  the 
French  people  generally.  But  since  the  commands  and  the 
obedience  were  comparatively  rare  and  transient,  they  were 
not  sufficient  to  constitute  the  relation  of  sovereignty  and 
subjection  between  the  allied  sovereigns  and  the  members 
of  the  invaded  nation.  In  spite  of  those  commands,  and  in 
spite  of  that  obedience,  the  French  government  was  sove- 
reign or  independent.  Or  in  spite  of  those  commands,  and 
in  spite  of  that  obedience,  the  French  government  and  its 
subjects  were  an  independent  political  society  whereof  the 
allied  sovereigns  were  not  the  sovereign  portion. 

Now  if  the  French  nation,  before  the  obedience  to  those 
sovereigns,  had  been  an  independent  society  in  a  state  of 
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nature  or  anarchy,  it  would  not  have  been  changed  by  the 
obedience  into  a  society  political.  And  it  would  not  have 
been  changed  by  the  obedience  into  a  society  political,  be- 
cause the  obedience  was  not  habitual.  For,  inasmuch  as 
the  obedience  was  not  habitual,  it  was  not  changed  by  the 
obedience  from  a  society  political  and  independent,  into  a 
society  political  but  subordinate. — A  given  society,  there- 
fore, is  not  a  society  political,  unless  the  generality  of  its 
members  be  in  a  habit  of  obedience  to  a  determinate  and 
common  superior. 

Again  :  A  feeble  state  holds  its  independence  precariously, 
or  at  the  will  of  the  powerful  states  to  whose  aggressions  it 
is  obnoxious.  And  since  it  is  obnoxious  to  their  aggressions, 
it  and  the  bulk  of  its  subjects  render  obedience  to  commands 
which  they  occasionally  express  or  intimate.     Such,  for  in- 
stance, is  the  position  of  the  Saxon  government  and  its  sub- 
jects in  respect  of  the  conspiring  sovereigns  who  form  the 
Holy  Alliance.    But  since  the  commands  and  the  obedience 
are  comparatively  few  and  rare,  they  are  not  sufficient  to 
constitute  the  relation  of  sovereignty  and  subjection  between 
the  powerful  states  and  the  feeble  state  with  its  subjects. 
In  spite  of  those  commands,  and  in  spite  of  that  obedience, 
the  feeble  state  is  sovereign  or  independent.    Or  in  spite  of 
those  commands,  and  in  spite  of  that  obedience,  the  feeble 
state  and  its  subjects  are  an  independent  political  society 
whereof  the  powerful  states  are  not  the  sovereign  portion. 
Although  the  powerful  states  are  permanently  superior,  and 
although  the  feeble  state  is  permanently  inferior,  there  is 
neither  a  habit  of  command  on  the  part  of  the  former,  nor 
a  habit  of  obedience  on  the  part  of  the  latter.  Although 
the  latter  is  unable  to  defend  and  maintain  its  independence, 
the  latter  is  independent  of  the  former  in  fact  or  practice. 

Prom  the  example  now  adduced,  as  from  the  example 
adduced  before,  we  may  draw  the  following  inference  :  that 
a  given  society  is  not  a  society  political,  unless  the  gene- 
rality of  its  members  be  in  a  habit  of  obedience  to  a  deter- 
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minate  and  common  superior. — By  the  obedience  to  the 
powerful  states,  the  feeble  state  and  its  subjects  are  not 
changed  from  an  independent,  into  a  subordinate  political 
society.  And  they  are  not  changed  by  the  obedience  into 
a  subordinate  political  society,  because  the  obedience  is  not 
habitual.  Consequently,  if  they  were  a  natural  society  (set- 
ting that  obedience  aside),  they  would  not  be  changed  by 
that  obedience  into  a  society  political. 

2.  In  order  that  a  given  society  may  form  a  society  po- 
litical, habitual  obedience  must  be  rendered,  by  the  gene- 
rality or  bulk  of  its  members,  to  a  determinate  and  com- 
mon superior.  In  other  words,  habitual  obedience  must  be 
rendered,  by  the  generality  or  bulk  of  its  members,  to  one 
and  the  same  determinate  person,  or  determinate  body  of 
persons. 

Unless  habitual  obedience  be  rendered  by  the  bulk  of  its 
members,  and  be  rendered  by  the  bulk  of  its  members  to 
one  and  the  same  superior,  the  given  society  is  either  in  a 
state  of  nature,  or  is  split  into  two  or  more  independent 
political  societies. 

For  example  :  In  case  a  given  society  be  torn  by  intes- 
tine war,  and  in  case  the  conflicting  parties  be  nearly  ba- 
lanced, the  given  society  is  in  one  of  the  two  positions  which 
I  have  now  supposed. — As  there  is  no  common  superior  to 
which  the  bulk  of  its  members  render  habitual  obedience, 
it  is  not  a  political  society  single  or  undivided. — If  the  bulk 
of  each  of  the  parties  be  in  a  habit  of  obedience  to  its  head, 
the  given  society  is  broken  into  two  or  more  societies, 
which,  perhaps,  may  be  styled  independent  political  socie- 
ties.— If  the  bulk  of  each  of  the  parties  be  not  in  that  habit 
of  obedience,  the  given  society  is  simply  or  absolutely  in  a 
state  of  nature  or  anarchy.  It  is  either  resolved  or  broken 
into  its  individual  elements,  or  into  numerous  societies  of 
an  extremely  limited  size  :  of  a  size  so  extremely  limited, 
that  they  could  hardly  be  styled  societies  independent  and 
political.     For,  as  I  shall  shew  hereafter,  a  given  indepen- 
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dent  society  would  hardly  be  styled  political,  in  case  it  fell 
short  of  a  number  which  cannot  be  fixed  with  precision,  but 
which  may  be  called  considerable,  or  not  extremely  minute. 

3.  In  order  that  a  given  society  may  form  a  society  poli- 
tical, the  generality  or  bulk  of  its  members  must  habitually 
obey  a  superior  determinate  as  well  as  common. 

On  this  position  I  shall  not  insist  here.  For  I  have  shewn 
sufficiently  in  my  fifth  lecture,  that  no  indeterminate  party 
can  command  expressly  or  tacitly,  or  can  receive  obedience 
or  submission  :  that  no  indeterminate  body  is  capable  of  cor- 
porate conduct,  or  is  capable,  as  a  body,  of  positive  or  nega- 
tive deportment. 

4.  It  appears  from  what  has  preceded,  that,  in  order  that 
a  given  society  may  form  a  society  political,  the  bulk  of  its 
members  must  be  in  a  habit  of  obedience  to  a  certain  and 
common  superior.  But,  in  order  that  the  given  society  may 
form  a  society  political  and  independent,  that  certain  supe- 
rior must  not  be  habitually  obedient  to  a  determinate  human 
superior. 

The  given  society  may  form  a  society  political  and  inde- 
pendent, although  that  certain  superior  be  habitually  affected 
by  laws  which  opinion  sets  or  imposes.  The  given  society 
may  form  a  society  political  and  independent,  although  that 
certain  superior  render  occasional  submission  to  commands 
of  determinate  parties.  But  the  society  is  not  independent, 
although  it  may  be  political,  in  case  that  certain  superior 
habitually  obey  the  commands  of  a  certain  person  or  body. 

Let  us  suppose,  for  example,  that  a  viceroy  obeys  habitu- 
ally the  author  of  his  delegated  powers  And,  to  render  the 
example  complete,  let  us  suppose  that  the  viceroy  receives 
habitual  obedience  from  the  generality  or  bulk  of  the  per- 
sons who  inhabit  his  province. — Now  though  he  commands 
habitually  within  the  limits  of  his  province,  and  receives 
habitual  obedience  from  the  generality  or  bulk  of  its  inha- 
bitants, the  viceroy  is  not  sovereign  within  the  limits  of 
his  province,  nor  are  he  and  its  inhabitants  an  independent 
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political  society.  The  viceroy,  and  (through  the  viceroy) 
the  generality  or  bulk  of  its  inhabitants,  are  habitually  obe- 
dient or  submissive  to  the  sovereign  of  a  larger  society.  He 
and  the  inhabitants  of  his  province  are  therefore  in  a  state 
of  subjection  to  the  sovereign  of  that  larger  society.  He 
and  the  inhabitants  of  his  province  are  a  society  political 
but  subordinate,  or  form  a  political  society  which  is  merely 
a  limb  of  another. 

A  society  A  natural  society,  a  society  in  a  state  of  nature, 

independent  y  J 

but  natural,  or  a  society  independent  but  natural,  is  composed 
of  persons  who  are  connected  by  mutual  intercourse,  but 
are  not  members,  sovereign  or  subject,  of  any  society  poli- 
tical. None  of  the  persons  who  compose  it  lives  in  the 
positive  state  which  is  styled  a  state  of  subjection  :  or  all 
the  persons  who  compose  it  live  in  the  negative  state  which 
is  styled  a  state  of  independence. 

gociety  Considered  as  entire  communities,  and  consi- 

the'inter7  dered  in  respect  of  one  another,  independent  po- 
course  of       litical  societies  live,  it  is  commonly  said,  in  a  state 

independent  at  •  t  i  • 

political        of  nature.     And  considered  as  entire  communi- 

societies. 

ties,  and  as  connected  by  mutual  intercourse,  in- 
dependent political  societies  form,  it  is  commonly  said,  a 
natural  society.  These  expressions,  however,  are  not  per- 
fectly apposite.  Since  all  the  members  of  each  of  the  re- 
lated societies  are  members  of  a  society  political,  none  of  the 
related  societies  is  strictly  in  a  state  of  nature  :  nor  can  the 
larger  society  formed  by  their  mutual  intercourse  be  styled 
strictly  a  natural  society.  Speaking  strictly,  the  several  mem- 
bers of  the  several  related  societies  are  placed  in  the  fol- 
lowing positions.  The  sovereign  and  subject  members  of 
each  of  the  related  societies  form  a  society  political  :  but  the 
sovereign  portion  of  each  of  the  related  societies  lives  in  the 
negative  condition  which  is  styled  a  state  of  independence. 

Society  formed  by  the  intercourse  of  independent  poli- 
tical societies,  is  the  province  of  international  law,  or  of 
the  law  obtaining  between  nations.  For  (adopting  a  current 
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expression)  international  law,  or  the  law  obtaining  between 
nations,  is  conversant  about  the  conduct  of  independent  po- 
litical societies  considered  as  entire  communities  :  circa  ne- 
gotia  et  cansas  gentium  integrarum.  Speaking  with  greater 
precision,  international  law,  or  the  law  obtaining  between 
nations,  regards  the  conduct  of  sovereigns  considered  as  re- 
lated to  one  another. 

And  hence  it  inevitably  follows,  that  the  law  obtaining 
between  nations  is  not  positive  law  :  for  every  positive  law 
is  set  by  a  given  sovereign  to  a  person  or  persons  in  a  state 
of  subjection  to  its  author.  As  I  have  already  intimated, 
the  law  obtaining  between  nations  is  law  (improperly  so 
called)  set  by  general  opinion.  The  duties  which  it  imposes 
are  enforced  by  moral  sanctions  :  by  fear  on  the  part  of 
nations,  or  by  fear  on  the  part  of  sovereigns,  of  provoking 
general  hostility,  and  incurring  its  probable  evils,  in  case 
they  shall  violate  maxims  generally  received  and  respected. 

A  society  political  but  subordinate  is  merely  a  a  socie  ty 

Ti  i  n  •  i  » .  •      «|  i     •     j         political  but 

limb  or  member  ot  a  society  political  and  inde-  subordinate, 
pendent.     All  the  persons  who  compose  it,  including  the 
person  or  body  which  is  its  immediate  chief,  live  in  a  state 
of  subjection  to  one  and  the  same  sovereign. 

Beside  societies  political  and  independent,  so-  a  society  -not 
cieties  independent  but  natural,  society  formed  by  forming  a 
the  intercourse  of  independent  political  societies,  berof  as<>- 
and  societies  political  but  subordinate,  there  are  and  indepen- 
societies  which  will  not  quadrate  with  any  of  those  dent* 
descriptions.     Though,  like  a  society  political  but  subordi- 
nate, it  forms  a  limb  or  member  of  a  society  political  and 
independent,  a  society  of  the  class  in  question  is  not  a  po- 
litical society.     Although  it  consists  of  members  living  in 
a  state  of  subjection,  it  consists  of  subjects  considered  as 
private  persons. — A  society  consisting  of  parents  and  chil- 
dren, living  in  a  state  of  subjection,  and  considered  in  those 
characters,  may  serve  as  an  example. 

To  distinguish  societies  political  but  subordinate  from 
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societies  not  political  but  consisting  of  subject  members,  is 
to  distinguish  the  rights  and  duties  of  subordinate  political 
superiors  from  the  rights  and  duties  of  subjects  considered 
as  private  persons.  And  before  I  can  draw  that  distinction, 
I  must  analyze  many  expressions  of  large  and  intricate 
meaning  which  belong  to  the  detail  of  jurisprudence.  But 
an  explanation  of  that  distinction  is  not  required  by  my 
present  purpose.  To  the  accomplishment  of  my  present  pur- 
pose, it  is  merely  incumbent  upon  me  to  determine  the  no- 
tion of  sovereignty,  with  the  inseparably  connected  notion 
of  independent  political  society.  For  every  positive  law,  or 
every  law  simply  and  strictly  so  called,  is  set  directly  or 
circuitously  by  a  monarch  or  sovereign  number  to  a  person 
or  persons  in  a  state  of  subjection  to  its  author. 
The  (1Hml_  The  definition  of  the  abstract  term  i?idependent 

ab^^tterm  P°^tieai  society  (including  the  definition  of  the 
independent    correlative  term  sovereiajil '//)  cannot  be  rendered 

jpol itieal  so-  &  ' 

iii^ti(inihiid  *n  exPressi°ns  °f  perfectly  precise  import,  and  is 
nitron  of  the   therefore  a  fallible  test  of  specific  or  particular 

correlative  .  i    r»     •   •  i  •    i  - 

term^o^-  cases.  The  least  imperiect  definition  which  the 
not7 beyren-n  abstract  term  will  take,  would  hardly  enable  us  to 
pre^<^eof  fix  the  class  of  every  possible  society.  It  would 
ra^ffm^S^  hardly  enable  us  to  determine  of  every  indepen- 
^  afemwe  dent  society,  whether  it  were  political  or  natural. 
ficSor°particu-  ^  would  hardly  enable  us  to  determine  of  every 
iar  cases.  political  society,  whether  it  were  independent  or 
subordinate. 

In  order  that  a  given  society  may  form  a  society  political 
and  independent,  the  positive  and  negative  marks  which  I 
have  mentioned  above  must  unite.  The  generality  or  bulk 
of  its  members  must  be  in  a  habit  of  obedience  to  a  certain 
and  common  superior  :  whilst  that  certain  person,  or  certain 
body  of  persons,  must  ?iot  be  habitually  obedient  to  a  cer- 
tain person  or  body. 

But,  in  order  that  the  bulk  of  its  members  may  rende  r 
obedience  to  a  common  superior,  how  many  of  its  members, 
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or  what  propoi*tion  of  its  members,  must  render  obedience  to 
one  and  the  same  superior?  And,  assuming  that  the  bulk  of 
its  members  render  obedience  to  a  common  superior,  how 
ofte?i  must  they  render  it,  and  how  long  must  they  render 
it,  in  order  that  that  obedience  may  be  habitual  ? — Now 
since  these  questions  cannot  be  answered  precisely,  the  po- 
sitive mark  of  sovereignty  and  independent  political  society 
is  a  fallible  test  of  specific  or  particular  cases.  It  would  not 
enable  us  to  determine  of  every  independent  society,  whether 
it  were  political  or  natural. 

In  the  cases  of  independent  society  which  lie,  as  it  were, 
at  the  extremes,  we  should  apply  that  positive  test  without 
a  moment's  difficulty,  and  should  fix  the  class  of  the  society 
without  a  moment's  hesitation. — In  some  of  those  cases,  so 
large  a  proportion  of  the  members  obey  the  same  superior, 
and  the  obedience  of  that  proportion  is  so  frequent  and 
continued,  that,  without  a  moment's  difficulty  and  without 
a  moment's  hesitation,  we  should  pronounce  the  society 
political :  that,  without  a  moment's  difficulty  and  without 
a  moment's  hesitation,  we  should  say  the  generality  of  its 
members  were  in  a  habit  of  obedience  or  submission  to  a 
certain  and  common  superior.  Such,  for  example,  is  the  or- 
dinary state  of  England,  and  of  every  independent  society 
somewhat  advanced  in  civilization. — In  other  of  those  cases, 
obedience  to  the  same  superior  is  rendered  by  so  few  of  the 
members,  or  general  obedience  to  the  same  is  so  unfrequent 
and  broken,  that,  without  a  moment's  difficulty  and  with- 
out a  moment's  hesitation,  we  should  pronounce  the  society 
natural :  that,  without  a  moment's  difficulty  and  without 
a  moment's  hesitation,  we  should  say  the  generality  of  its 
members  were  not  in  a  habit  of  obedience  to  a  certain  and 
common  superior.  Such,  for  example,  is  the  state  of  the  in- 
dependent and  savage  societies  which  subsist  by  hunting  or 
fishing  in  the  woods  or  on  the  coasts  of  New  Holland. 

But  in  the  cases  of  independent  society  which  lie  between 
the  extremes,  we  should  hardly  find  it  possible  to  fix  with 
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absolute  certainty  the  class  of  the  given  community.  We 
should  hardly  find  it  possible  to  determine  with  absolute 
certainty,  whether  the  generality  of  its  members  did  or  did 
not  obey  one  and  the  same  superior.  Or  we  should  hardly 
find  it  possible  to  determine  with  absolute  certainty,  whe- 
therthe  general  obedience  to  one  and  the  same  superior  was 
or  was  not  habitual.  For  example  :  During  the  height  of  the 
conflict  between  Charles  the  First  and  the  Parliament,  the 
English  nation  was  broken  into  two  distinct  societies  :  each 
of  which  societies  may  perhaps  be  styled  political,  and  may 
certainly  be  styled  independent.  After  the  conflict  had  sub- 
sided, those  distinct  societies  were  in  their  turn  dissolved  ; 
and  the  nation  was  reunited,  under  the  common  govern- 
ment of  the  Parliament,  into  one  independent  and  political 
community.  But  at  what  juncture  precisely,  after  the  con- 
flict had  subsided,  was  a  common  government  completely 
reestablished  ?  Or  at  what  juncture  precisely,  after  the  con- 
flict had  subsided,  were  those  distinct  societies  completely 
dissolved,  and  the  nation  completely  reunited  into  one  poli- 
tical community  ?  When  had  so  many  of  the  nation  ren- 
dered obedience  to  the  Parliament,  and  when  had  the  gene- 
ral obedience  become  so  frequent  and  lasting,  that  the  bulk 
of  the  nation  were  habitually  obedient  to  the  body  which 
affected  sovereignty  ?  And  after  the  conflict  had  subsided, 
and  until  that  juncture  had  arrived,  what  was  the  class  of 
the  society  which  was  formed  by  the  English  people  ? — 
These  are  questions  which  it  were  impossible  to  answer  with 
certainty,  although  the  facts  of  the  case  were  precisely  known. 

The  positive  mark  of  sovereignty  and  independent  poli- 
tical society  is  therefore  a  fallible  test.  It  would  not  enable 
us  to  determine  of  every  independent  society,  whether  it  were 
political  or  natural. 

The  negative  mark  of  sovereignty  and  independent  poli- 
tical society  is  also  an  uncertain  measure.  It  would  not 
enable  us  to  determine  of  every  political  society,  whether  it 
were  independent  or  subordinate. — Given  a  determinate  and 
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common  superior,  and  also  that  the  bulk  of  the  society  ha- 
bitually obey  that  superior,  is  that  common  superior  free 
from  a  habit  of  obedience  to  a  determinate  person  or  body  ? 
Is  that  common  superior  sovereign  and  independent,  or  is 
that  common  superior  a  superior  in  a  state  of  subjection  ? 

In  numerous  cases  of  political  society,  it  were  impossible 
to  answer  this  question  with  absolute  certainty.  For  exam- 
ple :  Although  the  Holy  Alliance  dictates  to  the  Saxon  go- 
vernment, the  commands  which  it  gives,  and  the  submission 
which  it  receives,  are  comparatively  few  and  rare.  Conse- 
quently, the  Saxon  government  is  sovereign  or  supreme,  and 
the  Saxon  government  and  its  subjects  are  an  independent 
political  society,  notwithstanding  its  submission  to  the  Holy 
Alliance.  But,  in  case  the  commands  and  submission  were 
somewhat  more  numerous  and  frequent,  we  might  find  it 
impossible  to  determine  certainly  the  class  of  the  Saxon 
community.  We  might  find  it  impossible  to  determine  cer- 
tainly where  the  sovereignty  resided  :  whether  the  Saxon 
government  were  a  government  supreme  and  independent ; 
or  were  in  a  habit  of  obedience,  and  therefore  in  a  state  of 
subjection,  to  the  allied  or  conspiring  monarchs. 

The  definition  or  general  notion  of  independent  political 
society,  is  therefore  vague  or  uncertain.  Applying  it  to  spe- 
cific or  particular  cases,  we  should  often  encounter  the  diffi- 
culties which  I  have  laboured  to  explain. 

The  difficulties  which  1  have  laboured  to  explain,  often 
embarrass  the  application  of  those  positive  moral  rules  which 
are  styled  international  law. 

For  example :  When  did  the  revolted  colony,  which  is 
now  the  Mexican  nation,  ascend  from  the  condition  of  an 
insurgent  province  to  that  of  an  independent  community  ? 
When  did  the  body  of  colonists,  who  affected  sovereignty  in 
Mexico,  change  the  character  of  rebel  leaders  for  that  of  a 
supreme  government  ?  Or  (adopting  the  current  language 
about  governments  de  jure  and  de  facto)  when  did  the  body 
of  colonists,  who  affected  sovereignty  in  Mexico,  become 
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sovereign  in  fact  ? — And  (applying  international  law  to  the 
specific  or  particular  case)  when  did  international  law  autho- 
rize neutral  nations  to  admit  the  independence  of  Mexico 
with  the  sovereignty  of  the  Mexican  government  ? 

Now  the  questions  suggested  above  are  equivalent  to  this  : 
— When  had  the  inhabitants  of  Mexico  obeyed  that  body 
so  generally,  and  when  had  that  general  obedience  become 
so  frequent  and  lasting,  that  the  bulk  of  the  inhabitants  of 
Mexico  were  habitual  It/  disobedient  to  Spain,  and  probably 
would  not  resume  their  discarded  habit  of  submission  ? 

Or  the  questions  suggested  above  are  equivalent  to  this  : 
— When  had  the  inhabitants  of  Mexico  obeyed  that  body 
so  generally,  and  when  had  that  general  obedience  become 
so  frequent  and  lasting,  that  the  inhabitants  of  Mexico  were 
independent  of  Spain  in  practice,  and  were  likely  to  remain 
permanently  in  that  state  of  practical  independence  ? 

At  that  juncture  exactly  (let  it  have  arrived  when  it  may), 
neutral  nations  were  authorized,  by  the  morality  which  ob- 
tains between  nations,  to  admit  the  independence  of  Mexico 
with  the  sovereignty  of  the  Mexican  government.  But,  by 
reason  of  the  perplexing  difficulties  which  I  have  laboured 
to  explain,  it  was  impossible  for  neutral  nations  to  hit  that 
juncture  with  precision,  and  to  hold  the  balance  of  justice 
between  Spain  and  her  revolted  colony  with  a  perfectly  even 
hand. 

in  order  that  I  have  tacitly  supposed,  during  the  preceding 
donTsoclety  analysis,  that  every  independent  society  forming 
^Xfypoifti-  a  society  political  possesses  the  essential  property 
lSn,'uUshurt  which  I  will  now  describe. 

whiciT^^t  IR  order  that  an  independent  society  may  form 
p^^^Tbut  a  society  political,  it  must  not  fall  short  of  a 
"lll^l  (V//n-vbe  number  which  cannot  be  fixed  with  precision,  but 
siderabie,  or    which  maybe  called  considerable,  or  not  extremely 

not  extremely         ...  .  J 

minute.  minute.  A  given  independent  society,  whose  num- 
ber may  be  called  inconsiderable,  is  commonly  esteemed  a 
natural,  and  not  a  political  society,  although  the  generality 
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of  its  members  be  habitually  obedient  or  submissive  to  a 
certain  and  common  superior. 

Let  us  suppose,  for  example,  that  a  single  family  of  savages 
lives  in  absolute  estrangement  from  every  other  community. 
And  let  us  suppose  that  the  father,  the  chief  of  this  insu- 
lated family,  receives  habitual  obedience  from  the  mother 
and  children. — Now,  since  it  is  not  a  limb  of  another  and 
larger  community,  the  society  formed  by  the  parents  and 
children  is  clearly  an  independent  society.  And,  since  the 
rest  of  its  members  habitually  obey  its  chief,  this  indepen- 
dent society  would  form  a  society  political,  in  case  the  num- 
ber of  its  members  were  not  extremely  minute.  But,  since 
the  number  of  its  members  is  extremely  minute,  it  would  (I 
believe)  be  esteemed  a  society  in  a  state  of  nature  :  that  is 
to  say,  a  society  consisting  of  persons  not  in  a  state  of  sub- 
jection. Without  an  application  of  the  terms  which  would 
somewhat  smack  of  the  ridiculous,  we  could  hardly  style  the 
society  a  society  political  and  independent,  the  imperative 
father  and  chief  a  monarch  or  sovereign,  or  the  obedient 
mother  and  children  subjects. — "  La  puissance  politique  (says 
Montesquieu)  comprend  necessairement  Funion  de  plusieurs 
families/5 

Again  :  let  us  suppose  a  society  which  may  be  styled 
independent,  or  which  is  not  a  limb  of  another  and  larger 
community.  Let  us  suppose  that  the  number  of  its  mem- 
bers is  not  extremely  minute.  And  let  us  suppose  it  in  the 
savage  condition,  or  in  the  extremely  barbarous  condition 
which  closely  approaches  the  savage. 

Inasmuch  as  the  given  society  lives  in  the  savage  condi- 
tion, or  in  the  extremely  barbarous  condition  which  closely 
approaches  the  savage,  the  generality  or  bulk  of  its  mem- 
bers is  not  in  a  habit  of  obedience  to  one  and  the  same 
superior.  For  the  purpose  of  attacking  an  external  enemy, 
or  for  the  purpose  of  repelling  an  attack  made  by  an  ex- 
ternal enemy,  the  generality  or  bulk  of  its  members,  who 
are  capable  of  bearing  arms,  submits  to  one  leader,  or  to 
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one  body  of  leaders.  But  so  soon  as  that  exigency  passes, 
this  transient  submission  ceases  ;  and  the  society  reverts  to 
the  state  which  may  be  deemed  its  ordinary  state.  The 
bulk  of  each  of  the  families  which  compose  the  given  so- 
ciety, renders  habitual  obedience  to  its  own  peculiar  chief: 
but  those  domestic  societies  are  themselves  independent  so- 
cieties, or  are  not  united  or  compacted  into  one  political 
society  by  general  and  habitual  obedience  to  a  certain  and 
common  superior.  And,  as  the  bulk  of  the  given  society  is 
not  in  a  habit  of  obedience  to  one  and  the  same  superior, 
there  is  no  law  (simply  or  strictly  so  styled)  which  can  be 
called  the  law  of  that  given  society  or  community.  The  so 
called  laws  which  are  common  to  the  bulk  of  the  commu- 
nity, are  purely  and  properly  customary  laws  :  that  is  to 
say,  laws  which  are  set  or  imposed  by  the  general  opinion  of 
the  community,  but  which  are  not  enforced  by  legal  or  poli- 
tical sanctions. — The  state  which  I  have  briefly  delineated, 
is  the  ordinary  state  of  the  savage  and  independent  societies 
which  live  by  hunting  or  fishing  in  the  woods  or  on  the  coasts 
of  New  Holland.  It  is  also  the  ordinary  state  of  the  savage 
and  independent  societies  which  range  in  the  forests  or  plains 
of  the  North  American  continent.  It  was  also  the  ordinary 
state  of  many  of  the  German  nations  whose  manners  are 
described  by  Tacitus. 

Now,  since  the  bulk  of  its  members  is  not  in  a  habit  of 
obedience  to  one  and  the  same  superior,  the  given  indepen- 
dent society  would  (I  believe)  be  esteemed  a  society  in  a 
state  of  nature  :  that  is  to  say,  a  society  consisting  of  per- 
sons not  in  a  state  of  subjection.  But  such  it  could  not 
be  esteemed,  unless  the  term  political  were  restricted  to  in- 
dependent societies  whose  numbers  are  not  inconsiderable. 
Supposing  that  the  term  political  applied  to  independent  so- 
cieties whose  numbers  are  extremely  minute,  each  of  the  in- 
dependent families  which  constitute  the  given  society  would 
form  of  itself  a  political  community  :  for  the  bulk  of  each  of 
those  families  renders  habitual  obedience  to  its  own  peculiar 
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cliief.  And,  seeing  that  each  of  those  families  would  form  of 
itself  an  independent  political  community,  the  given  indepen- 
dent society  could  hardly  be  styled  with  strictness  a  natural 
society.  Speaking  strictly,  that  given  society  would  form  a 
congeries  of  independent  political  communities.  Or,  seeing 
that  a  few  of  its  members  might  not  be  members  also  of 
those  independent  families,  it  would  form  a  congeries  of  in- 
dependent political  communities  mingled  with  a  few  indivi- 
duals living  in  a  state  of  nature. — Unless  the  term  political 
were  restricted  to  independent  societies  whose  numbers  are 
not  inconsiderable,  few  of  the  many  societies  which  are  com- 
monly esteemed  natural  could  be  styled  natural  societies  with 
perfect  precision  and  propriety. 

For  the  reasons  which  I  have  now  produced,  and  for  rea- 
sons which  I  pass  in  silence,  we  must,  I  believe,  arrive  at 
the  following  conclusion. — A  given  independent  society, 
whose  number  may  be  called  inconsiderable,  is  commonly 
esteemed  a  natural,  and  not  a  political  society,  although  the 
generality  of  its  members  be  habitually  obedient  or  submis- 
sive to  a  certain  and  common  superior. 

And  arriving  at  that  conclusion,  we  must  proceed  to  this 
further  conclusion. — In  order  that  an  independent  society 
may  form  a  society  political,  it  must  not  fall  short  of  a  num- 
ber which  may  be  called  considerable. 

The  lowest  possible  number  which  will  satisfy  that  vague 
condition  cannot  be  fixed  precisely.  But,  looking  at  many  of 
the  communities  which  commonly  are  considered  and  treated 
as  independent  political  societies,  we  must  infer  that  an  in- 
dependent society  may  form  a  society  political,  although  the 
number  of  its  members  exceed  not  a  few  thousands,  or  ex- 
ceed not  a  few  hundreds.  The  ancient  Grison  Confederacy 
(like  the  ancient  Swiss  Confederacy  with  which  the  Grison 
was  connected)  was  rather  an  alliance  or  union  of  indepen- 
dent political  societies,  than  one  independent  community 
under  a  common  sovereign.  Now  the  number  of  the  largest 
of  the  societies  which  were  independent  members  of  the 
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ancient  Grison  Confederacy  hardly  exceeded  a  few  thousands. 
And  the  number  of  the  smallest  of  those  numerous  confe- 
derated nations  hardly  exceeded  a  few  hundreds. 

The  definition  of  the  terms  sovereignty  and  i?idepe?idenl 
political  society,  is,  therefore,  embarrassed  by  the  difficulty 
following,  as  well  as  by  the  difficulties  which  I  have  stated 
in  a  foregoing  department  of  my  discourse. — In  order  that 
an  independent  society  may  form  a  society  political,  it  must 
not  fall  short  of  a  number  which  may  be  called  considerable. 
And  the  lowest  possible  number  which  will  satisfy  that  vague 
condition  cannot  be  fixed  precisely. 

But  here  I  must  briefly  remark,  that,  though  the  essen- 
tial property  which  I  have  now  described  is  an  essential  or 
necessary  property  of  independent  political  society,  it  is  not 
an  essential  property  of  subordinate  political  society.  If  the 
independent  society,  of  which  it  is  a  limb  or  member,  be  a 
political  and  not  a  natural  society,  a  subordinate  society  may 
form  a  society  political,  although  the  number  of  its  members 
might  be  called  extremely  minute.  For  example  :  A  society 
incorporated  by  the  state  for  political  or  public  purposes  is 
a  society  or  body  politic  :  and  it  continues  to  bear  the  cha- 
racter of  a  society  or  body  politic,  although  its  number  be 
reduced,  by  deaths  or  other  causes,  to  that  of  a  small  family 
or  small  domestic  community. 

Certain  of  Having  tried  to  determine  the  notion  of  sove- 

tions  of  the  reignty,  with  the  implied  or  correlative  notion  of 
rei^tytnd  independent  political  society,  I  will  produce  and 
CrcorrSative  briefly  examine  a  few  of  the  definitions  of  those 
td^iwm^a  notions  which  have  been  given  by  writers  of  ce- 

society,  which  l^VviMf\r 
have  been  ICUJTltjr. 

given  by  Distinguishing  political  from  natural  societ  v, 

writers  of  ce-  o  o    £  J  * 

lebrity.  ]\£r#  Bentham,  in  his  Fragment  on  Government, 
thus  defines  the  former.  "  When  a  number  of  persons 
(whom  we  may  style  subjects)  are  supposed  to  be  in  the 
habit  of  paying  obedience  to  a  person,  or  an  assemblage  of 
persons,  of  a  known  and  certain  description  (whom  we  may 
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call  governor  or  governors),  such  persons  altogether  {subjects 
and  governors)  are  said  to  be  in  a  state  of  political  society/' 
—  Considered  as  a  definition  of  independent  political  so- 
ciety, this  definition  is  inadequate  or  defective.  In  order 
that  a  given  society  may  form  a  society  political  and  inde- 
pendent, the  superior  habitually  obeyed  by  the  bulk  or  ge- 
nerality of  its  members  must  not  be  habitually  obedient  to 
a  certain  individual  or  body  :  which  negative  character  or 
essential  of  independent  political  society  Mr.  Bentham  has 
forgotten  to  notice.  And,  since  the  definition  in  question 
is  an  inadequate  or  defective  definition  of  independent  poli- 
tical society,  it  is  also  an  inadequate  or  defective  definition 
of  political  society  in  general.  Before  we  can  define  poli- 
tical society,  or  can  distinguish  political  society  from  so- 
ciety not  political,  we  must  determine  the  nature  of  those 
societies  which  are  at  once  political  and  independent.  For 
a  political  society  which  is  not  independent  is  a  member 
or  constituent  parcel  of  a  political  society  which  is.  Or 
(changing  the  expression)  the  powers  or  rights  of  subordi- 
nate political  superiors  are  merely  emanations  of  sovereignty. 
They  are  merely  particles  of  sovereignty  committed  by  so- 
vereigns to  subjects. 

According  to  the  definition  of  independent  political  so- 
ciety which  is  stated  or  supposed  by  Hobbes  in  his  excel- 
lent treatises  on  government,  a  society  is  not  a  society  poli- 
tical and  independent,  unless  it  can  maintain  its  indepen- 
dence, against  attacks  from  without,  by  its  own  intrinsic  or 
unaided  strength.  But  if  power  to  maintain  its  indepen- 
dence by  its  own  intrinsic  strength  be  a  character  or  essen- 
tial property  of  an  independent  political  society,  the  name 
will  scarcely  apply  to  any  existing  society,  or  to  any  of  the 
past  societies  which  occur  in  the  history  of  mankind.  The 
weaker  of  such  actual  societies  as  are  deemed  political  and 
independent,  owe  their  precarious  independence  to  positive 
international  morality,  and  to  the  mutual  fears  or  jealousies 
of  stronger  communities.    The  most  powerful  of  such  actual 
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societies  as  are  deemed  political  and  independent,  could 
hardly  maintain  its  independence,  by  its  own  intrinsic 
strength,  against  an  extensive  conspiracy  of  other  indepen- 
dent nations. — Any  political  society  is  (I  conceive)  indepen- 
dent, if  it  be  not  dependent  in  fact  or  practice  :  if  the  party 
habitually  obeyed  by  the  bulk  or  generality  of  its  members 
be  not  in  a  habit  of  obedience  to  a  determinate  individual 
or  body. 

In  his  great  treatise  on  international  law,  Grotius  defines 
sovereignty  in  the  following  manner.  "  Summa  jpotestas 
civilis  ilia  dicitur,  cujus  actus  alterius  juri  non  subsunt,  ita 
lit  alterius  voluntatis  liumanse  arbitrio  irriti  possint  reddi. 
Alterius  cum  dico,  ipsum  excludo,  qui  summa  potestate 
utitur ;  cui  voluntatem  mutare  licet/'  Which  definition  is 
thus  rendered  by  his  translator  and  commentator  Barbey- 
rac.  C€  La  puissance  souveraine  est  celle  dont  les  actes  sont 
indcpendans  de  tout  autre  pouvoir  superieur,  en  sorte  qu'ils 
ne  peuvent  etre  annullez  par  aucune  autre  volonte  humaine. 
Je  dis,jp#r  aucune  autre  volonte  humaine  ;  car  il  faut  excep- 
ter  ici  le  souverain  lui-meme,  a  qui  il  est  libre  de  changer  de 
volonte." — Now  in  order  that  an  individual  or  body  may 
be  sovereign  in  a  given  society,  two  essentials  must  unite. 
The  generality  of  the  given  society  must  render  habitual 
obedience  to  that  certain  individual  or  bodv  :  whilst  that 
individual  or  body  must  not  be  habitually  obedient  to  a 
determinate  human  superior.  In  order  to  an  adequate  con- 
ception of  the  nature  of  international  morality,  as  in  order 
to  an  adequate  conception  of  the  nature  of  positive  law,  the 
former  as  well  as  the  latter  of  those  two  essentials  of  so- 
vereignty must  be  noted  or  taken  into  account.  But,  this 
notwithstanding,  the  former  and  positive  essential  of  sove- 
reign or  supreme  power  is  not  inserted  by  Grotius  in  that 
his  formal  definition.  And  the  latter  and  negative  essential 
is  stated  inaccurately.  Sovereign  power  (according  to  Gro- 
tius) is  perfectly  or  completely  independent  of  other  human 
power ;  insomuch  that  its  acts  cannot  be  annulled  by  any 
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human  will  other  than  its  own.  But  if  perfect  or  complete 
independence  be  of  the  essence  of  sovereign  power,  there  is 
not  in  fact  the  human  power  to  which  the  epithet  sovereign 
will  apply  with  propriety.  Every  government,  let  it  be  never 
so  powerful,  renders  occasional  obedience  to  commands  of 
other  governments.  Every  government  defers  frequently 
to  those  opinions  and  sentiments  which  are  styled  interna- 
tional law.  And  every  government  defers  habitually  to  the 
opinions  and  sentiments  of  its  own  subjects.  If  it  be  not 
in  a  habit  of  obedience  to  the  commands  of  a  determinate 
party,  a  government  has  all  the  independence  which  a  go- 
vernment can  possibly  enjoy. 

According  to  Von  Martens  of  Gottingen  (a  recent  and  ce- 
lebrated writer  on  positive  international  law),  cc  a  sovereign 
government  is  a  government  which  ought  not  to  receive  com- 
mands from  any  external  or  foreign  government." — Of  the 
conclusive  and  obvious  objections  to  this  definition  of  sove- 
reignty the  following  are  only  a  few.  1.  If  the  definition 
in  question  will  apply  to  sovereign  governments,  it  will  also 
apply  to  subordinate.  If  a  sovereign  ought  to  be  free  from 
the  commands  of  foreign  governments,  so  ought  every  go- 
vernment which  is  merely  the  creature  of  a  sovereign,  and 
which  holds  its  powers  or  rights  as  a  mere  trustee  for  its 
author.  2.  Whether  a  given  government  be  or  be  not  su- 
preme, is  rather  a  question  of  fact  than  a  question  of  inter- 
national law.  A  government  reduced  to  subjection  is  actually 
a  subordinate  government,  although  the  state  of  subjection 
wherein  it  is  actually  held  be  repugnant  to  the  positive  mo- 
rality which  obtains  between  nations  or  sovereigns.  Though, 
according  to  that  morality,  it  ought  to  be  sovereign  or  inde- 
pendent, it  is  subordinate  or  dependent  in  practice.  3.  It 
cannot  be  affirmed  absolutely  of  a  sovereign  or  independent 
government,  that  it  ought  not  to  receive  commands  from  fo- 
reign or  external  governments.  The  intermeddling  of  in- 
dependent governments  with  other  independent  governments 
is  often  repugnant  to  the  morality  which  actually  obtains  be- 
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tween  nations.  But  according  to  that  morality  which  actu- 
ally obtains  between  nations  (and  to  that  international  mo- 
rality which  general  utility  commends),  no  independent  go- 
vernment ought  to  be  freed  completely  from  the  supervision 
and  control  of  its  fellows.  4.  In  this  definition  by  Von  Mar- 
tens (as  in  that  which  is  given  by  Grotius)  there  is  not  the 
shadow  of  an  allusion  to  the  positive  character  of  sovereignty. 
The  definition  points  at  the  relations  which  are  borne  by 
sovereigns  to  sovereigns  :  but  it  omits  the  relations,  not  less 
essential,  which  are  borne  by  sovereigns  to  their  own  sub- 
jects. 


The  ensuing        J  have  now  endeavoured  to  determine  the  e;e- 

portion  ot  the  m  ... 

present  ice-    neral  notion  of  sovereignty,  including  the  general 

ture  is  con-  %  _    .      _  ~i  •   •      i  •  t~>  • 

cemedwith    notion  ot  independent  political  society.     ±3ut  m 

the  following  ,  ,         __  n       i  i-i  *t 

topics.— i.      order  that  1  may  further  elucidate  the  nature  or 

The  forms  of  P  i  i  1j 

supreme  go-  essence  ot  sovereignty,  ana  ot  tne  independent 
2!  The ewts  political  society  which  sovereignty  implies,  I  will 
powel^f11  call  the  attention  of  my  hearers  to  a  few  concise 
go^rnment^f  remarks  upon  the  following  subjects  or  topics. — 
of  poiitk?fiin  1*  r-^^e  vari°us  shapes  which  sovereignty  may  as- 
society.  sume,  or  the  various  possible  forms  of  supreme 
government.  2.  The  real  and  imaginary  limits  which  bound 
the  power  of  sovereigns,  and  by  which  the  power  of  sove- 
reigns is  supposed  to  be  bounded.  3.  The  origin  of  govern- 
ment, with  the  origin  of  political  society  :  or  the  causes  of 
the  habitual  obedience  which  is  rendered  by  the  bulk  of  sub- 
jects, and  from  which  the  power  of  sovereigns  to  compel  and 
restrain  the  refractory  is  entirely  or  mainly  derived. 


The  forms  of  An  independent  political  society  is  divisible  into 
vernment.  two  portions  :  namely,  the  portion  of  its  members 
which  is  sovereign  or  supreme,  and  the  portion  of  its  mem- 
bers which  is  merely  subject.     The  sovereignty  can  hardly 
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reside  in  all  the  members  of  a  society  :  for  it  can  hardly 
happen  that  some  of  those  members  shall  not  be  naturally 
incoiiipetent  to  exercise  sovereign  powers.  In  most  actual 
societies,  the  sovereign  powers  are  engrossed  by  a  single 
member  of  the  whole,  or  are  shared  exclusively  by  a  very 
few  of  its  members  :  and  even  in  the  actual  societies  whose 
governments  are  esteemed  popular,  the  sovereign  number 
is  a  slender  portion  of  the  entire  political  community.  An 
independent  political  society  governed  by  itself,  or  governed 
by  a  sovereign  body  consisting  of  the  whole  community,  is 
not  impossible  :  but  the  existence  of  such  societies  is  so  ex- 
tremely improbable,  that,  with  this  passing  notice,  I  throw 
them  out  of  my  account.* 

Every  society  political  and  independent  is  there-  Every  su- 
fore  divisible  into  two  portions  :  namely,  the  por-  vermLnTis 
tion  of  its  members  which  is  sovereign  or  supreme,  *^^{*\0 
and  the  portion  of  its  members  which  is  merely  cal.le<i)>  or 
subject.     In  case  that  sovereign  portion  consist  (p the  s?^e- 

.  ox  ^      ric  meaning" 

of  a  single  member,  the  supreme  government  is  of  the  ex- 

,  7  ,  .  .  ,       pression).  In 

properly  a  monarchy,  or  the  sovereign  is  properly  other  words, 

7       -r  ii      i  •  j-  -    j  itisagovern- 

a  monarch.    In  case  that  sovereign  portion  consist  ment  of  one, 

e  in  i  *i  or  a  govern- 

OI  a  number  or  members,  the  supreme  govern-  ment  of  a 

ment  may  be  styled  an  aristocracy  (in  the  generic  nnmher% 

*  If  every  member  of  an  independent  political  society  were  adult  and  of 
sound  mind,  every  member  would  be  naturally  competent  to  exercise  sove- 
reign powers  :  and  if  we  suppose  a  society  so  constituted,  we  may  also  sup- 
pose a  society  which  strictly  is  governed  by  itself,  or  in  which  the  supreme 
government  is  strictly  a  government  of  all.  But  in  every  actual  society, 
many  of  the  members  are  naturally  incompetent  to  exercise  sovereign  powers  \ 
and  even  in  an  actual  society  whose  government  is  the  most  popular,  the 
members  naturally  incompetent  to  exercise  sovereign  powers  are  not  the 
only  members  excluded  from  the  sovereign  body.  If  we  add  to  the  members 
excluded  by  reason  of  natural  incompetency,  the  members  (women,  for  exam- 
ple,) excluded  without  that  necessity,  we  shall  find  that  a  great  majority 
even  of  such  a  society  is  merely  in  a  state  of  subjection.  Consequently, 
though  a  government  of  all  is  not  impossible,  every  actual  society  is  go- 
verned by  one  of  its  members,  or  by  a  number  of  its  members  which  lies 
between  one  and  all. 
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meaning  of  the  expression). — And  here  I  may  briefly  re- 
mark, that  a  monarchy  or  government  of  one,  and  an  aris- 
tocracy or  government  of  a  number,  are  essentially  and 
broadly  distinguished  by  the  following  important  difference. 
In  the  case  of  a  monarchy  or  government  of  one,  the  sove- 
reign portion  of  the  community  is  simply  or  purely  sove- 
reign. In  the  case  of  an  aristocracy  or  government  of  a 
number,  that  sovereign  portion  is  sovereign  as  viewed  from 
one  aspect,  but  is  also  subject  as  viewed  from  another.  In 
the  case  of  an  aristocracy  or  government  of  a  number,  the 
sovereign  number  is  an  aggregate  of  individuals,  and,  com- 
monly, of  smaller  aggregates  composed  by  those  individuals. 
Now,  considered  collectively,  or  considered  in  its  corporate 
character,  that  sovereign  number  is  sovereign  and  indepen- 
dent. But,  considered  severally,  the  individuals  and  smaller 
aggregates  composing  that  sovereign  number  are  subject  to 
the  supreme  body  of  which  they  are  component  parts. 

In  every  society,  therefore,  which  may  be  styled  political 
and  independent,  one  of  the  individual  members  engrosses 
the  sovereign  powers,  or  the  sovereign  powers  are  shared  by 
a  number  of  the  individual  members  less  than  the  number  of 
the  individuals  composing  the  entire  community.  Changing 
the  phrase,  every  supreme  government  is  a  monarchy  (pro- 
perly so  called),  or  an  aristocracy  (in  the  generic  meaning 
of  the  expression).* 

*  In  every  monarchy,  the  monarch  renders  habitual  deference  to  opi- 
nions and  sentiments  held  and  felt  by  his  subjects.  But  in  almost  every 
monarchy,  he  defers  especially  to  the  opinions  and  sentiments,  or  he  con- 
sults especially  the  interests  and  prejudices,  of  some  especially  influential 
though  narrow  portion  of  the  community.  If  the  monarchy  be  military, 
or  if  the  main  instrument  of  rule  be  the  sword,  this  influential  portion  is 
the  military  class  generally,  or  a  select  body  of  the  soldiery.  If  the  main 
instrument  of  rule  be  not  the  sword,  this  influential  portion  commonly 
consists  of  nobles,  or  of  nobles,  priests,  and  lawyers.  For  example  :  In  the 
Roman  world,  under  the  sovereignty  of  the  princes  or  emperors,  this  in- 
fluential portion  was  formed  by  the  standing  armies,  and,  more  particu- 
larly, by  the  Praetorian  guard  :  as,  in  the  Turkish  empire,  it  consists,  or 
consisted,  of  the  corps  of  Janizaries.     In  France,  after  the  kings  had  be- 
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Governments  which  may  be  styled  aristocracies  of  suchdis- 

,~       >-\  •  n  .  i  N  .     tinctions  be- 

(111  the  generic  meaning  ot  the  expression)  are  not  tween  aris- 
unfrequently  distinguished  into  the  three  follow-  are  founded 
ing  forms:  namely, oligarchies,  aristocracies  (in  the 

between  the 

specific  meaning  of  the  name),  and  democracies.  w^h  thT8 
If  the  proportion  of  the  sovereign  number  to  numberof 

come  sovereign,  and  before  the  great  revolution,  this  influential  portion  was 
formed  by  the  nobility  of  the  sword,  the  secular  and  regular  clergy,  and  the 
members  of  the  parliaments  or  higher  courts  of  justice. 

Hence  it  has  been  concluded,  that  there  are  no  monarchies  properly  so 
called  :  that  every  supreme  government  is  a  government  of  a  number  :  that 
in  every  community  which  seems  to  be  governed  by  one,  the  sovereignty 
really  resides  in  the  seeming  monarch  or  autocrator,  with  that  especially 
influential  though  narrow  portion  of  the  community  to  whose  opinions  and 
sentiments  he  especially  defers.  This,  though  plausible,  is  an  error.  If 
he  habitually  obeyed  the  commands  of  a  determinate  portion  of  the  commu- 
nity, the  sovereignty  would  reside  in  the  miscalled  monarch,  with  that  de- 
terminate body  of  his  miscalled  subjects  :  or  the  sovereignty  would  reside 
exclusively  in  that  determinate  body,  whilst  he  would  be  merely  a  minister 
of  the  supreme  government.  For  example  :  In  case  the  corps  of  Janizaries, 
acting  as  an  organized  body,  habitually  addressed  commands  to  the  Turkish 
sultan,  the  Turkish  sultan,  if  he  habitually  obeyed  those  commands,  would 
not  be  sovereign  in  the  Turkish  empire.  The  sovereignty  would  reside  in 
the  corps  of  Janizaries,  with  the  miscalled  srdtan  or  monarch  :  or  the  sove- 
reignty would  reside  exclusively  in  the  corps  of  Janizaries,  whilst  he  would 
be  merely  their  vizier  or  prime  minister.  But  habitual  deference  to  opinions 
of  the  community,  or  habitual  and  especial  deference  to  opinions  of  a  por- 
tion of  the  community,  consists  with  that  independence  which  is  one  of  the 
essentials  of  sovereignty.  If  it  did  not,  none  of  the  governments  deemed 
supreme  would  be  truly  sovereign  :  for  habitual  deference  to  opinions  of  the 
community,  or  habitual  and  especial  deference  to  opinions  of  a  portion  of 
the  community,  is  rendered  by  every  aristocracy,  or  by  every  government 
of  a  number,  as  well  as  by  every  monarch.  Nay,  supreme  government  would 
be  impossible  :  for  if  the  sovereignty  resided  in  the  portion  of  the  commu- 
nity to  whose  opinions  and  sentiments  the  sovereign  especially  deferred,  it 
would  reside  in  a  body  uncertain  (that  is  to  say,  nowhere),  or  in  a  certain 
body  not  in  a  habit  of  command.  A  confusion  of  laws  properly  so  called 
with  laws  improper  imposed  by  opinion,  is  the  source  of  the  error  in  ques- 
tion. The  habitual  independence  which  is  one  of  the  essentials  of  sove- 
reignty, is  merely  habitual  independence  of  laws  imperative  and  proper. 
By  laws  which  opinion  imposes,  every  member  of  every  society  is  habitu- 
ally determined. 
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the  sovereign  the  number  of  the  entire  community  be  deemed 

body  may  ,  , 

bear  to  the  extremely  small,  the  supreme  government  is  styled 
the  commu-  Oil  oligarchy.  If  the  proportion  be  deemed  small, 
m  but  not  extremely  small,  the  supreme  government 

is  styled  an  aristocracy  (in  the  specific  meaning  of  the  name). 
If  the  proportion  be  deemed  large,  the  supreme  government 
is  styled  popular^  or  is  styled  a  democracy.  But  these  three 
forms  of  aristocracy  (in  the  generic  meaning  of  the  expres- 
sion) can  hardly  be  distinguished  with  precision,  or  even 
with  a  distant  approach  to  it.  A  government  which  one 
man  shall  deem  an  oligarchy,  will  appear  to  another  a  li- 
beral aristocracy  :  whilst  a  government  which  one  man  shall 
deem  an  aristocracy,  will  appear  to  another  a  narrow  oli- 
garchy. A  government  which  one  man  shall  deem  a  de- 
mocracy, will  appear  to  another  a  government  of  a  few: 
whilst  a  government  which  one  man  shall  deem  an  aristo- 
cracy, will  appear  to  another  a  government  of  many.  The 
proportion,  moreover,  of  the  sovereign  number  to  the  num- 
ber of  the  entire  community,  may  stand,  it  is  manifest,  at 
any  point  in  a  long  series  of  minute  degrees. 

The  distinctions  between  aristocracies  to  which  I  have 
now  adverted,  are  founded  on  differences  between  the  pro- 
portions which  the  number  of  the  sovereign  body  may  bear 
to  the  number  of  the  community. 

of  such  dis-  Other  distinctions  between  aristocracies  are 
^e^^r^to-  founded  on  differences  between  the  modes  where- 
iVnulZdunVC  ™        sovereign  number  may  share  the  sovereign 

differences  powers, 
between  the  1 

modes  where-       ~Roy  though  the  sovereign  number  may  be  a 

in  the  sove-  0  0  ... 

rei^n number  homogeneous  body,  or  a  bodv  of  individual  per- 

may  share  0  . J  J  .  .A  . 

the  so*  sons  whose  political  characters  are  similar,  it  is 
commonly  a  mixed  or  heterogeneous  body,  or  a 
body  of  individual  persons  whose  political  characters  are 
different.  The  sovereign  number,  for  example,  may  con- 
sist of  an  oligarchical  or  narrower,  and  a  democratical  or 
larger  body  :  of  a  single  individual  person  styled  an  em- 
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Of  such  aris- 
tocracies as 
are  styled 
limited 
monar  cities. 


peror  or  king,  and  a  body  oligarchical,  or  a  body  derao- 
cratical :  or  of  a  single  individual  person  bearing  one  of 
those  names,  and  a  body  of  the  former  description,  with 
another  of  the  last-mentioned  kind.  And  in  any  of  these 
cases,  or  of  numberless  similar  cases,  the  various  constitu- 
ent members  of  the  heterogeneous  and  sovereign  body  may 
share  the  sovereign  powers  in  any  of  infinite  modes. 

The  infinite  forms  of  aristocracy  which  result 
from  those  infinite  modes,  have  not  been  divided 
systematically  into  kinds  and  sorts,  or  have  not 
been  distinguished  systematically  by  generic  and 
specific  names.  But  some  of  those  infinite  forms  have  been 
distinguished  broadly  from  the  rest,  and  have  been  marked 
with  the  common  name  of  limited  monarchies. 

Now  (as  I  have  intimated  above,  and  shall  show-  more 
fully  hereafter),  the  difference  between  monarchies  or  go- 
vernments of  one,  and  aristocracies  or  governments  of  a 
number,  is  of  all  the  differences  between  governments  the 
most  precise  or  definite,  and,  in  regard  to  the  pregnant  dis- 
tinction between  positive  law  and  morality,  incomparably 
the  most  important.  And,  since  this  capital  difference  be- 
tween governments  of  one  and  a  number  is  involved  in  some 
obscurity  through  the  name  of  limited  monarchy,  I  will  offer 
a  few  remarks  upon  the  various  forms  of  aristocracy  to  which 
that  name  is  applied. 

In  all  or  most  of  the  governments  which  are  styled  limited 
monarchies,  a  single  individual  shares  the  sovereign  powers 
with  an  aggregate  or  aggregates  of  individuals  :  the  share  of 
that  single  individual,  be  it  greater  or  less,  surpassing  or 
exceeding  the  share  of  any  of  the  other  individuals  who  are 
also  constituent  members  of  the  supreme  and  heterogeneous 
body.  And  by  that  preeminence  of  share  in  the  sovereign 
or  supreme  powers,  and  (perhaps)  by  precedence  in  rank  or 
other  honorary  marks,  that  single  individual  is  distinguished, 
more  or  less  conspicuously,  from  any  of  the  other  individuals 
with  whom  he  partakes  in  the  sovereignty. 
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But  in  spite  of  that  preeminence,  and  in  spite  of  that  pre- 
cedence, that  foremost  individual  member  of  the  mixed  or 
heterogeneous  aristocracy,  is  not  a  monarch  in  the  proper 
acceptation  of  the  term  :  nor  is  the  mixed  aristocracy  of 
which  he  is  the  foremost  member,  a  monarchy  properly  so 
called.  Unlike  a  monarch  in  the  proper  acceptation  of  the 
term,  that  single  individual  is  not  sovereign,  but  is  one  of  a 
sovereign  number.  Unlike  a  monarch  properly  so  called, 
that  single  individual,  considered  singly,  lives  in  a. state  of 
subjection.  Considered  singly,  he  is  subject  to  the  sovereign 
body  of  which  he  is  merely  a  limb. 

Limited  monarchy,  therefore,  is  not  monarchy.  It  is  one 
or  another  of  those  infinite  forms  of  aristocracy  which  result 
from  the  infinite  modes  wherein  the  sovereign  number  may 
share  the  sovereign  powers.  And,  like  any  other  of  those 
infinite  forms,  it  belongs  to  one  or  another  of  those  three 
forms  of  aristocracy  which  I  have  noticed  in  a  preceding  pa- 
ragraph. If  the  number  of  the  sovereign  body  (the  so  called 
monarch  included)  bear  to  the  number  of  the  community  an 
extremely  small  proportion,  the  so  called  monarchy  is  an  oli- 
garchy. If  the  same  proportion  be  small,  but  not  extremely 
small,  the  so  called  limited  monarchy  is  an  aristocratical 
government  (in  the  specific  meaning  of  the  name).  If  the 
same  proportion  be  large,  the  so  called  limited  monarchy 
is  a  democratical  or  popular  government,  or  a  government 
of  many.* 

*  c<  The  government  of  a  kingdom  wherein  the  king  is  limited,  is  by  most 
writers  called  monarchy.  Such  a  king,  however,  is  not  soveraign,  but  is  a 
minister  of  him  or  them  who  truly  have  the  soveraign  power.'5 — <c  The  king 
whose  power  is  limited,  is  not  the  soveraign  of  the  assembly  which  hath  the 
power  to  limit  it.  The  soveraignty,  therefore,  is  in  that  assembly  which 
hath  the  power  to  limit  him.  And,  by  consequence,  the  government  is  not 
monarchy,  but  aristocracy  or  democracy." — In  these  extracts  from  Hobbes5 
Leviathan,  the  true  nature  of  the  supreme  governments  which  are  styled 
limited  monarchies  is  well  stated.  It  cannot,  however,  be  said,  with  per- 
fect precision,  that  the  so  called  limited  monarch  is  merely  a  minister  of  the 
sovereign.  He  commonly,  it  is  true,  has  subordinate  political  powers,  or 
is  a  minister  of  the  sovereign  body  :  but,  unless  he  also  partook  in  the  su- 
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As  meaning  monarchical  power  limited  by  positive  law, 
the  name  limited  monarchy  involves  a  contradiction  in  terms. 
For  a  monarch  properly  so  called  is  sovereign  or  supreme  : 
and,  as  I  shall  shew  hereafter,  sovereign  or  supreme  power 
is  incapable  of  legal  limitation,  whether  it  reside  in  an  indi- 
vidual, or  in  a  number  of  individuals.  It  is  true  that  the 
power  of  an  aristocracy,  styled  a  limited  monarchy,  is  limited 
by  positive  morality,  and  also  by  the  law  of  God.  But,  the 
power  of  every  government  being  limited  by  those  restraints, 
the  name  limited  monarchy,  as  pointing  to  those  restraints, 
is  not  a  whit  more  applicable  to  such  aristocracies  as  are 
marked  with  it,  than  to  monarchies  properly  so  called. — And 
as  the  name  is  absurd  or  inappropriate,  so  is  its  application 
capricious.  Although  it  is  applied  to  some  of  the  aristocra- 
cies wherein  a  single  individual  has  the  preeminence  men- 
tioned above,  it  is  also  withheld  from  others  to  which  it  is 
equally  applicable.  Its  application,  indeed,  is  commonly  de- 
termined by  a  purely  immaterial  circumstance  :  by  the  nature 
of  the  title,  or  the  nature  of  the  name  of  office,  which  that 
foremost  member  of  the  mixed  aristocracy  happens  to  bear. 
If  he  happen  to  bear  a  title  which  commonly  is  borne  by 
monarchs  in  the  proper  acceptation  of  the  term,  the  supreme 
government  whereof  he  is  a  member  is  usually  styled  a  limited 
monarchy.  Otherwise,  the  supreme  government  whereof  he 
is  a  member  is  usually  marked  with  a  different  name.  For 
example  :  The  title  of  (3a<ri\ev9,  rex,  or  king,  is  commonly 
borne  by  monarchs  in  the  proper  acceptation  of  the  term :  and 
since  our  own  king  happens  to  bear  that  title,  our  own  mixed 
aristocracy  of  king,  lords,  and  commons,  is  usually  styled 
a  limited  monarchy.     If  his  share  in  the  sovereign  powers 

preme  powers,  or  unless  lie  were  a  member  as  well  as  a  minister  of  the  body, 
be  would  hardly  be  complimented  with  the  magnificent  name  of  monarch, 
and  the  sovereign  government  of  which  he  was  merely  a  servant  would 
hardly  be  styled  a  monarchy.  I  shall  revert  to  the  character  or  position  of 
a  so  called  limited  monarch,  when  I  come  to  consider  the  limits  of  sove- 
reign power. 
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were  exactly  what  it  is  now,  but  he  were  called  protector, 
president,  or  stadtholder,  the  mixed  aristocracy  of  which  he 
is  a  member  would  probably  be  styled  a  republic.  And  for 
such  verbal  differences  between  forms  of  supreme  govern- 
ment has  the  peace  of  mankind  been  frequently  troubled  by 
ignorant  and  headlong  fanatics.* 

Various  *  The  present  is  a  convenient  place  for  the  following  re- 

meanings  of    marks  upon  terms. 

terms!— The  term  "  sovereign,"  or  "  the  sovereign/'  applies  to  a  so- 
il. The  term     vereign  body  as  well  as  to  a  sovereign  individual.   "  II  sovrano55 

"sovereign,"  °  *  .  _   _  _  _         ,  ., 

or"^esoYe-  and  cc  le  souveram     are  used  by  Italian  and  French  writers 

Thf 'term2'  with  this  generic  and  commodious  meaning.  I  say  commodious  : 

"republic,"  for  supreme  government,  abstracted  from  form,  is  frequently 

wt .alth^m°n"  a  W*S«*  of  discourse.     "  Die  Qbriffketi  55  (the  person  or  body 

3.  The  term  over  the  community)  is  also  applied  indifferently,  by  German 
"  the  state/'  writers,  to  a  sovereign  individual  or  a  sovereign  number  : 

4.  The  term  though  it  not  unfrequently  signifies  the  aggregate  of  the  poli- 

"  nation  —  l 

tical  superiors  who  in  capacities  supreme  and  subordinate  go- 
vern the  given  society.  But  though  "  sovereign  55  is  a  generic  name  for 
sovereign  individuals  and  bodies,  it  is  not  unfrequently  used  as  if  it  were 
appropriate  to  the  former  :  as  if  it  were  synonymous  with  "  monarch  99  in 
the  proper  acceptation  of  the  term.  "  Sovereign,55  as  well  as  "  monarch,55 
is  also  often  misapplied  to  the  foremost  individual  member  of  a  so  called 
limited  monarchy.  Our  own  king,  for  example,  is  neither  "  sovereign  55 
nor  "monarch  :55  but,  this  notwithstanding,  he  hardly  is  mentioned  oftener 
by  his  appropriate  title  of  "  king,55  than  by  those  inappropriate  and  affected 
names. 

"Republic,55  or  "commonwealth,55  has  the  following  amongst  other  mean- 
ings.— 1.  Without  reference  to  the  form  of  the  government,  it  denotes  the 
main  object  for  which  a  government  should  exist.  It  denotes  the  weal  or 
good  of  an  independent  political  society  :  that  is  to  say,  the  aggregate  good 
of  all  the  individual  members,  or  the  aggregate  good  of  those  of  the  indi- 
vidual members  whose  weal  is  deemed  by  the  speaker  worthy  of  regard. 
2.  Without  reference  to  the  form  of  the  government,  it  denotes  a  society 
political  and  independent.  3.  Any  aristocracy,  or  government  of  a  number, 
which  has  not  acquired  the  name  of  a  limited  monarchy,  is  commonly  styled 
a  republican  government,  or,  more  briefly,  a  republic.  But  the  name  "re- 
publican government,55  or  the  name  "  republic,55  is  applied  emphatically  to 
such  of  the  aristocracies  in  question  as  are  deemed  democracies  or  govern- 
ments of  many.  4.  "Republic55  also  denotes  an  independent  political  so- 
ciety whose  supreme  government  is  styled  republican. 

The  meanings  of  "  state,55  or  "  the  state,55  are  numerous  and  disparate  : 
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To  the  foregoing  brief  analysis  of  the  forms  of  supreme 
government,  I  append  a  short*  examination  of  the  four  fol- 
lowing topics  :  for  they  are  far  more  intimately  connected 
with  the  subject  of  that  analysis,  than  with  any  of  the  other 
subjects  which  the  scope  of  iny  lecture  embraces.     1.  The 

of  which  numerous  and  disparate  meanings  the  following  are  the  most  re- 
markable.— 1.  "  The  state"  is  usually  synonymous  with  "  the  sovereign." 
It  denotes  the  individual  person,  or  the  body  of  individual  joersons,  which 
bears  the  supreme  powers  in  an  independent  political  society.  This  is  the 
meaning  which  I  annex  to  the  term,  unless  I  employ  it  expressly  with  a 
different  import.  2.  By  the  .Roman  lawyers,  the  expression  "status  reipub- 
licre  99  seems  to  be  used  in  two  senses.  As  used  in  one  of  those  senses,  it 
is  synonymous  with  cc  republic,"  or  "  commonwealth,"  in  the  first  of  the  four 
meanings  which  I  have  enumerated  above  :  that  is  to  say,  it  denotes  the 
weal  or  good  of  an  independent  political  society.  As  used  in  the  other  of 
those  senses,  it  denotes  the  individual  or  body  which  is  sovereign  in  a  given 
society,  together  with  the  subject  individuals  and  subject  bodies  who  hold 
political  rights  from  that  sovereign  one  or  number.  Or  (changing  the 
phrase)  it  denotes  the  respective  conditions  of  the  several  political  superiors 
who  with  sovereign  and  delegated  powers  govern  the  community  in  question. 
And  the  cc  status  reipublicEe,"  as  thus  understood,  is  the  appropriate  subject 
of  public  law  in  the  definite  meaning  of  the  term  :  that  is  to  say,  the  por- 
tion of  a  co?yus  juris  which  is  concerned  with  political  conditions,  or  with 
the  powers,  rights,  and  duties  of  political  superiors.  It  is  hardly  necessary 
to  remark,  that  the  expression  cc  status  reipublicee  "  is  not  coextensive  or 
synonymous  with  the  expression  <c  status."  The  former  is  a  collective  name 
for  political  or  public  conditions,  or  for  the  powers,  rights,  and  duties  of 
political  superiors.  The  latter  is  synonymous  with  the  term  w  condition," 
and  denotes  a  private  condition  as  well  as  a  political  or  public.  3.  Where 
a  sovereign  body  is  compounded  of  minor  bodies,  or  of  one  individual  person 
and  minor  bodies,  those  minor  bodies  are  not  unfrequently  styled  "  states  " 
or  "  estates."  For  example  :  Before  the  kings  of  France  had  become  sub- 
stantially sovereign,  the  sovereignty  resided  in  the  king  with  the  three  estates 
of  the  realm.  4.  An  independent  political  society  is  often  styled  a  "  state," 
or  a  "sovereign  and  independent  state." 

An  independent  political  society  is  often  styled  a  "  nation,"  or  a  "  sove- 
reign and  independent  nation."  But  the  term  "nation",  or  the  term  "gens", 
is  used  more  properly  with  the  following  meaning.  It  denotes  an  aggre- 
gate of  persons,  exceeding  a  single  family,  who  are  connected  through  blood 
or  lineage,  and,  perhaps,  through  a  common  language.  And,  thus  under- 
stood, a  "nation"  or  "gens"  is  not  necessarily  an  independent  political 
society. 
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exercise  of  sovereign  powers,  by  a  monarch  or  sovereign  body, 
through  political  subordinates  or  delegates  representing  their 
sovereign  author.  2.  The  distinction  of  sovereign,  and  other 
political  powers,  into  such  as  are  legislative,  and  such  as  are 
executive  or  administrative.  3.  The  true  natures  of  the  com- 
munities or  governments  which  are  styled  by  writers  on  po- 
sitive international  law  half-sovereign  states.  4.  The  nature 
of  a  composite  state,  or  a  supreme  federal  government :  with 
the  nature  of  a  system  of  confederated  states,  or  a  permanent 
confederacy  of  sujjreme  governments. 

of  the  exor-        In  an  independent  political  society  of  the  small- 
reign  powers,  est  possible  magnitude,  inhabiting  a  territory  of 
or  sovereign    the  smallest  possible  extent,  and  living  under  a 
poHticafsub^  monarchy  or  an  extremely  narrow  oligarchy,  all 
defegates  or    the  supreme  powers  brought  into  exercise  (save 
th^frsove^^   those  committed  to  subjects  as  private  persons) 
reign  author.  111ig]1t  possibly  be  exercised  directly  by  the  mo- 
narch or  supreme  body.     But  by  every  actual  sovereign 
(whether  the  sovereign  be  one  individual,  or  a  number  or 
aggregate  of  individuals),  some  of  those  powers  are  exer- 
cised through  political  subordinates  or  delegates  represent- 
ing their  sovereign  author.      This  exercise  of  sovereign 
powers  through  political  subordinates  or  delegates,  is  ren- 
dered absolutely  necessary,  in  every  actual  society,  by  in- 
numerable causes.    For  example  :  If  the  number  of  the  so- 
ciety be  large,  or  if  its  territory  be  large  although  its  num- 
ber be  small,  the  quantity  of  work  to  be  done  in  the  way 
of  political  government  is  more  than  can  be  done  by  the 
sovereign  without  the  assistance  of  ministers.   If  the  society 
be  governed  by  a  popular  body,  there  is  some  of  the  busi- 
ness of  government  which  cannot  be  done  by  the  sovereign 
without  the  intervention  of  representatives  :    for  there  is 
some  of  the  business  of  government  to  which  the  body  is 
incompetent  by  reason  of  its  own  bulk  ;  and  some  of  the 
business  of  government  the  body  is  prevented  from  per- 
forming by  the  private  avocations  of  its  members.     If  the 
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society  be  governed  by  a  popular  bod}  whose  members  live 
dispersed ]y  throughout  an  extensive  territory,  the  sovereign 
body  is  constrained  by  the  wide  dispersion  of  its  members 
to  exercise  through  representatives  some  of  its  sovereign 
powers. 

In  most  or  many  of  the  societies  whose  supreme  govern- 
ments are  monarchical,  or  whose  supreme  governments  are 
oligarchical,  or  whose  supreme  governments  are  aristocra- 
tical  (in  the  specific  meaning  of  the  name),  many  of  the  so- 
vereign powers  are  exercised  by  the  sovereign  directly,  or 
the  sovereign  performs  directly  much  of  the  business  of  go- 
vernment. 

Many  of  the  sovereign  powers"  are  exercised  by  the  so- 
vereign directly,  or  the  sovereign  performs  directly  much  of 
the  business  of  government,  even  in  some  of  the  societies 
whose  supreme  governments  are  popular.  For  example  :  In 
all  or  most  of  the  democracies  of  ancient  Greece  and  Italy, 
the  sovereign  people  or  number,  formally  assembled,  exer- 
cised directly  many  of  its  sovereign  powers.  And  in  some 
of  the  Swiss  Cantons  whose  supreme  governments  are  popu- 
lar, the  sovereign  portion  of  the  citizens,  regularly  convened, 
performs  directly  much  of  the  business  of  government. 

But  in  many  of  the  societies  whose  supreme  governments 
are  popular,  the  sovereign  or  supreme  body  (or  any  nume- 
rous body  forming  a  component  part  of  it)  exercises  through 
representatives,  whom  it  elects  and  appoints,  the  whole,  or 
nearly  the  whole,  of  its  sovereign  or  supreme  powers.  In 
our  own  country,  for  example,  one  component  part  of  the 
sovereign  or  supreme  body  is  the  numerous  body  of  the 
commons  (in  the  strict  signification  of  the  name)  :  that  is  to 
say,  such  of  the  commons  (in  the  large  acceptation  of  the 
term)  as  share  the  sovereignty  with  the  king  and  the  peers, 
and  elect  the  members  of  the  commons'  house.  Now  the 
commons  exercise  through  representatives  the  whole  of  their 
sovereign  powers  ;  or  they  exercise  through  representatives 
the  whole  of  their  sovereign  powers,  excepting  their  sove- 
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reign  power  of  electing  and  appointing  representatives  to 
represent  them  in  the  British  parliament.  So  that  if  the 
commons  were  sovereign  without  the  king  and  the  peers, 
not  a  single  sovereign  power,  save  that  which  I  have  now 
specified,  would  be  exercised  by  the  sovereign  directly. 

Where  a  sovereign  body  (or  any  smaller  body  forming  a 
component  part  of  it)  exercises  through  representatives  the 
whole  of  its  sovereign  powers,  it  may  delegate  those  its 
powers  to  those  its  representatives,  in  either  of  two  modes. 
1.  It  may  delegate  those  its  powers  to  those  its  representa- 
tives, subject  to  a  trust  or  trusts.  2.  It  may  delegate  those 
its  powers  to  those  its  representatives,  absolutely  or  uncon- 
ditionally :  insomuch  that  the  representative  body,  during 
the  period  for  which  it  is  elected  and  appointed,  occupies 
completely  the  place  of  the  electoral ;  or  insomuch  that  the 
former,  during  the  period  for  which  it  is  elected  and  ap- 
pointed, is  invested  completely  with  the  sovereign  character 
of  the  latter. 

For  example  :  The  commons  delegate  their  powers  to  the 
members  of  the  commons'  house,  in  the  second  of  the 
above-mentioned  modes.  During  the  period  for  which 
those  members  are  elected,  or  during  the  parliament  of 
which  those  members  are  a  limb,  the  sovereignty  is  pos- 
sessed by  the  king  and  the  peers,  with  the  members  of  the 
commons'  house,  and  not  by  the  king  and  the  peers,  with 
the  delegating  body  of  the  commons  :  though  when  that 
period  expires,  or  when  that  parliament  is  any  how  dis- 
solved, the  delegated  share  in  the  sovereignty  reverts  to 
that  delegating  body,  or  the  king  and  the  peers,  with  the 
delegating  body  of  the  commons,  are  then  the  body  where- 
in the  sovereignty  resides.  So  that  if  the  commons  were 
sovereign  without  the  king  and  the  peers,  their  present  re- 
presentatives in  parliament  would  be  the  sovereign  in  effect, 
or  would  possess  the  entire  sovereignty  free  from  trust  or 
obligation. — The  powers  of  the  commons  are  delegated  so 
absolutely  to  the  members  of  the  commons'  house,  that  this 
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representative  assembly  might  concur  with  the  king  and  the 
peers  in  defeating  the  principal  ends  for  which  it  is  elected 
and  appointed.  It  might  concur,  for  instance,  in  making  a 
statute  which  would  lengthen  its  own  duration  from  seven 
to  twenty  years  ;  or  which  would  annihilate  completely  the 
actual  constitution  of  the  government,  by  transferring  the 
sovereignty  to  the  king  or  the  peers  from  the  tripartite  body 
wherein  it  resides  at  present. 

But  though  the  commons  delegate  their  powers  in  tTie 
second  of  -the  above-mentioned  modes,  it  is  clear  that  they 
might  delegate  them  subject  to  a  trust  or  trusts.  The  re- 
presentative body,  for  instance,  might  be  bound  to  use  those 
powers  consistently  with  specific  ends  pointed  out  by  the 
electoral  :  or  it  might  be  bound,  more  generally  and  vaguely, 
not  to  annihilate,  or  alter  essentially,  the  actual  constitution 
of  the  supreme  government.  And  if  the  commons  were 
sovereign  without  the  king  and  the  peers,  they  might  im- 
pose a  similar  trust  upon  any  representative  body  to  which 
they  might  delegate  the  entire  sovereignty. 

Where  such  a  trust  is  imposed  by  a  sovereign  or  supreme 
body  (or  by  a  smaller  body  forming  a  component  part  of 
it),  the  trust  is  enforced  by  legal,  or  by  merely  moral  sanc- 
tions. The  representative  body  is  bound  by  a  positive  law 
or  laws  :  or  it  is  merely  bound  by  a  fear  that  it  may  offend 
the  bulk  of  the  community,  in  case  it  shall  break  the  en- 
gagement which  it  has  contracted  with  the  electoral. 

And  here  I  may  briefly  remark,  that  this  last  is  the  posi- 
tion which  really  is  occupied  by  the  members  of  the  com- 
mons5 house.  Adopting  the  language  of  most  of  the  writers 
who  have  treated  of  the  British  Constitution,  I  commonly 
suppose  that  the  present  parliament,  or  the  parliament  for 
the  time  being,  is  possessed  of  the  sovereignty  :  or  I  com- 
monly suppose  that  the  king  and  the  lords,  with  the  mem- 
bers of  the  commons5  house,  form  a  tripartite  body  which 
is  sovereign  or  supreme.  But,  speaking  accurately,  the  mem- 
bers of  the  commons5  house  are  merely  trustees  for  the  body 
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by  which  they  are  elected  and  appointed  :  and,  consequently, 
the  sovereignty  always  resides  in  the  king  and  the  peers,  with 
the  electoral  body  of  the  commons.  That  a  trust  is  imposed 
by  the  party  delegating,  and  that  the  party  representing 
engages  to  discharge  the  trust,  seems  to  be  imported  by 
the  correlative  expressions  delegation  and  representation.  It 
were  absurd  to  suppose  that  the  delegating  empowers  the 
representative  party  to  defeat  or  abandon  any  of  the  pur- 
poses for  which  the  latter  is  appointed  :  to  suppose,  for  ex- 
ample, that  the  commons  empower  their  representatives  in 
parliament  to  relinquish  their  share  in  the  sovereignty  to 
the  king  and  the  lords. — The  supposition  that  the  powers 
of  the  commons  are  delegated  absolutely  to  the  members 
of  the  commons'  house,  probably  arose  from  the  following 
causes.  1.  The  trust  imposed  by  the  electoral  body  upon 
the  body  representing  them  in  parliament,  is  tacit  rather 
than  express  :  it  arises  from  the  relation  between  the  bodies 
as  delegating  and  representative  parties,  rather  than  from 
oral  or  written  instructions  given  by  the  former  to  the  latter. 
But  since  it  arises  from  that  relation,  the  trust  is  general 
and  vague.  The  representatives  are  merely  bound,  gene- 
rally and  vaguely,  to  abstain  from  any  such  exercise  of  the 
delegated  sovereign  powers  as  would  tend  to  defeat  the 
purposes  for  which  they  are  elected  and  appointed.  2.  The 
trust  is  simply  enforced  by  moral  sanctions.  In  other  words, 
that  portion  of  constitutional  law  which  regards  the  duties 
of  the  representative  towards  the  electoral  body,  is  positive 
morality  merely.  Nor  is  this  extraordinary.  For  (as  I  shall 
show  hereafter)  all  constitutional  law,  in  every  country  what- 
ever, is,  as  against  the  sovereign,  in  that  predicament :  and 
much  of  it,  in  every  country,  is  also  in  that  predicament, 
even  as  against  parties  who  are  subject  or  subordinate  to 
the  sovereign,  and  who  therefore  might  be  held  from  in- 
fringing it  by  legal  or  political  sanctions. 

If  a  trust  of  the  kind  in  question  were  enforced  by  legal 
sanctions,  the  positive  law  binding  the  representative  body 
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might  be  made  by  the  representative  body  and  not  by  the 
electoral.     For  example  :   If  the  duties  of  the  commons' 
house  towards  the  commons  who  appoint  it  were  enforced 
by  legal  sanctions,  the  positive  law  binding  the  commons' 
house  might  be  made  by  the  parliament :  that  is  to  say,  by 
the  commons'  house  itself  in  conjunction  with  the  king  and 
the  peers.     Or,  supposing  the  sovereignty  resided  in  the 
commons  without  the  king  and  the  peers,  the  positive  law 
binding  the  commons'  house  might  be  made  by  the  house 
itself  as  representing  the  sovereign  or  state. — But,  in  either 
of  these  cases,  the  law  might  be  abrogated  by  its  immedi- 
ate author  without  the  direct  consent  of  the  electoral  body. 
Nor  could  the  electoral  body  escape  from  that  inconvenience, 
so  long  as  its  direct  exercise  of  its  sovereign  or  supreme 
powers  was  limited  to  the  election  of  representatives.  In 
order  that  the  electoral  body  might  escape  from  that  incon- 
venience, the  positive  law  binding  its  representatives  must 
be  made  directly  by  itself  or  with  its  direct  concurrence. 
For  example  :  In  order  that  the  members  of  the  commons' 
house  might  be  bound  legally  and  completely  to  discharge 
their  duties  to  the  commons,  the  law  must  be  made  directly 
by  the  commons  themselves  in  concurrence  with  the  king 
and  the  lords  :  or,  supposing  the  sovereignty  resided  in  the 
commons  without  the  king  and  the  peers,  the  law  must  be 
made  directly  by  the  commons  themselves  as  being  exclu- 
sively the  sovereign.     In  either  of  these  cases,  the  law  could 
not  be  abrogated  without  the  direct  consent  of  the  electoral 
body  itself.     For  the  king  and  the  lords  with  the  electoral 
body  of  the  commons,  or  the  electoral  body  of  the  commons 
as  being  exclusively  the  sovereign,  would  form  an  extraor- 
dinary and  ulterior  legislature  :  a  legislature  superior  to  that 
ordinary  legislature  which  would  be  formed  by  the  parlia- 
ment or  by  the  commons'  house.     A  law  of  the  parliament, 
or  a  law  of  the  commons'  house,  which  affected  to  abrogate 
a  law  of  the  extraordinary  and  ulterior  legislature,  would  not 
be  obeyed  by  the  courts  of  justice.    The  tribunals  would 
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enforce  the  latter  in  the  teeth  of  the  former.  They  would 
examine  the  competence  of  the  ordinary  legislature  to  make 
the  abrogating  law,  as  they  now  examine  the  competence  of 
any  subordinate  corporation  to  establish  a  by-law  or  other 
statute  or  ordinance.  In  the  state  of  New  York,  the  ordi- 
nary legislature  of  the  state  is  controlled  by  an  extraordi- 
nary legislature,  in  the  manner  which  I  have  now  described. 
The  body  of  citizens  appointing  the  ordinary  legislature, 
forms  an  extraordinary  and  ulterior  legislature  by  which  the 
constitution  of  the  state  was  directly  established  :  and  any 
law  of  the  ordinary  legislature,  which  conflicted  with  a  con- 
stitutional law  directly  proceeding  from  the  extraordinary, 
would  be  treated  by  the  courts  of  justice  as  a  legally  invalid 
act. — That  such  an  extraordinary  and  ulterior  legislature  is  a 
good  or  useful  institution,  I  pretend  not  to  affirm.  I  merely 
affirm  that  the  institution  is  possible,  and  that  in  one  poli- 
tical society  the  institution  actually  obtains, 
of  the  dis-         From  the  exercise  of  sovereign  powers  by  the 

tinction  01  m  ox  t/ 

sovereign,      sovereign  directly,  and   also   by  the  sovereign 

and  other  po-  &         t-  •      *        i         i  •  -i    i  t 

Hticai powers,  through  political  subordinates  or  delegates,  I  pass 
are  legisla-     to  the  distinction  of  sovereign,  and  other  political 

tive,  and  such  .  -,  .      .   -,    , .  -,  -, 

asareaww-   powers,  into  such  as  are  legislative,  and  such  as 

tive  or  ad-  ,  •  7     .    .    ,       ,  - 

ministra  tive.    are  executive  or  administrative ■ 

It  seems  to  be  supposed  by  many  writers,  that  legislative 
political  powers,  and  executive  political  powers,  may  be  dis- 
tinguished precisely,  or,  at  least,  with  an  approach  to  preci- 
sion :  and  that  in  every  society  whose  government  is  a  go- 
vernment of  a  number,  or,  at  least,  in  every  societ}^  whose 
government  is  a  limited  monarchy,  the  legislative  sovereign 
powers,  and  the  executive  sovereign  powers,  belong  to  dis- 
tinct parties.  According,  for  example,  to  Sir  William  Black- 
stone,  the  legislative  sovereign  powers  reside  in  the  parlia- 
ment :  that  is  to  say,  in  the  tripartite  sovereign  body  formed 
by  the  king,  the  members  of  the  house  of  lords,  and  the 
members  of  the  house  of  commons.  But,  according  to  the 
same  writer,  the  executive  sovereign  powers  reside  in  the 
king  alone. 
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Now  the  distinction  of  political  powers  into  such  as  are 
legislative  and  such  as  are  executive,  scarcely  coincides  with 
the  distinction  of  those  powers  into  such  as  are  supreme  and 
such  as  are  subordinate :  for  it  is  stated  or  assumed  by  the 
writers  who  make  the  former  distinction,  that  sovereign  po- 
litical powers  (and,  indeed,  subordinate  also)  are  divisible  into 
such  as  are  legislative  and  such  as  are  executive.  If  the 
distinction  of  political  powers  into  legislative  and  executive 
have  any  determinate  meaning,  its  meaning  must  be  this  : 
The  former  are  powers  of  establishing  laws,  and  of  issuing 
other  commands  :  whilst  the  latter  are  powers  of  adminis- 
tering, or  of  carrying  into  operation,  laws  or  other  commands 
already  established  or  issued.  But  the  distinction,  as  thus 
understood,  is  far  from  approaching  to  precision.  For  of 
all  the  instruments  or  means  by  which  laws  and  other  com- 
mands are  administered  or  executed,  laws  and  other  com- 
mands are  incomparably  the  most  frequent  :  insomuch  that 
most  of  the  powers  deemed  executive  or  administrative  are 
themselves  legislative  powers,  or  involve  powers  which  are 
legislative.  For  example  :  As  administered  or  executed  by 
courts  of  justice,  laws  are  mainly  administered  through 
judgments  or  decrees  :  that  is  to  say,  through  commands 
issued  in  particular  cases  by  supreme  or  subordinate  tribu- 
nals. And,  in  order  that  the  laws  so  administered  may  be 
administered  well,  they  must  be  administered  agreeably  to 
laws  which  are  merely  subservient  to  that  purpose.  Thus  : 
All  laws  or  rules  determining  the  practice  of  courts,  or  all 
laws  or  rules  determining  judicial  procedure,  are  purely  sub- 
sidiary to  the  due  execution  of  others. 

That  the  legislative  sovereign  powers,  and  the  executive 
sovereign  powers,  belong,  in  any  society,  to  distinct  parties, 
is  a  supposition  too  palpably  false  to  endure  a  moment's  ex- 
amination. Of  the  numerous  proofs  of  its  falsity  which  it 
were  easy  to  produce,  the  following  will  more  than  suffice. — 
1.  Of  the  laws  or  rules  made  by  the  British  parliament,  or 
by  any  supreme  legislature,  many  are  subsidiary,  and  are  in- 
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tended  to  be  subsidiary,  to  the  due  execution  of  others.  And 
as  making  laws  or  rules  subservient  to  that  purpose,  it  is  not 
less  executive  than  courts  of  justice  as  making  regulations 
of  procedure. — 2.  In  almost  every  society,  judicial  powers, 
commonly  esteemed  executive  or  administrative \  are  exer- 
cised directly  by  the  supreme  legislature.  For  example  : 
The  Roman  emperors  or  princes,  who  were  virtually  sove- 
reign in  the  Roman  empire  or  world,  not  only  issued  the 
edictal  constitutions  which  were  general  rules  or  laws,  but, 
as  forming  the  highest  or  ultimate  tribunal  of  appeal,  they 
also  issued  the  particular  constitutions  which  were  styled 
decretes  or  judgments.  In  libera  republica,  or  before  the 
virtual  dissolution  of  the  free  or  popular  government,  the 
sovereign  Roman  people,  then  the  supreme  legislature,  was 
a  high  court  of  justice  for  the  trial  of  criminal  causes.  The 
powers  of  supreme  judicature  inhering  in  the  modern  par- 
liament, or  the  body  formed  by  the  king  and  the  upper  and 
lower  houses,  have  ever  (I  believe)  been  dormant,  or  have 
never  been  brought  into  exercise  :  for,  as  making  the  parti- 
cular but  ex  post  facto  statutes  which  are  styled  acts  of 
attainder,  it  is  not  properly  a  court  of  justice.  But  the 
ancient  parliament,  formed  by  the  king  and  the  barons,  of 
which  the  modern  is  the  offspring,  was  the  ultimate  court  of 
appeal  as  well  as  the  sovereign  legislature. — 3.  The  present 
British  constitution  affords  not  the  slightest  countenance  to 
the  supposition  which  I  am  now  examining.  It  is  absurd  to 
say  that  the  parliament  has  the  legislative  sovereign  powers, 
but  that  the  executive  sovereign  powers  belong  to  the  king 
alone.  If  the  parliament  (as  Blackstone  affirms)  be  sove- 
reign or  absolute,  every  sovereign  power  must  belong  to 
that  sovereign  body,  or  to  one  or  more  of  its  members  as 
forming  a  part  or  parts  of  it.  The  powers  of  the  king  con- 
sidered as  detached  from  the  body,  or  the  powers  of  any  of 
its  members  considered  in  the  same  light,  are  not  sovereign 
powers,  but  are  simply  or  purely  subordinate  :  or  (changing 
the  phrase)  if  the  king  or  any  of  its  members,  considered 
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as  detached  from  the  body,  be  invested  with  political  powers, 
that  member  as  so  detached  is  merely  a  minister  of  the  body, 
or  those  political  pow7ers  are  merely  emanations  of  its  so- 
vereignty. Besides,  political  powers  which  surely  may  be 
deemed  executive  are  exercised  by  each  of  the  houses  ;  whilst 
political  powers  which  surely  may  be  deemed  legislative 
are  exercised  by  the  king.  In  civil  causes,  the  house  of 
lords  is  the  ultimate  court  of  appeal ;  and  of  all  the  political 
powers  which  are  deemed  executive  or  administrative,  judi- 
cial powers  are  the  most  important  and  remarkable.  The 
executive  or  administrative  powers  which  reside  in  the  lower 
house,  are  not  so  weighty  and  obvious  as  those  which  be- 
long to  the  upper  :  but  still  it  were  easy  to  show  that  it 
exercises  powers  of  the  kind.  For  example  :  Exercising 
judicature,  through  select  committees  of  its  members,  it  ad- 
judges that  elections  of  its  members  are  legally  valid  or  void. 
The  political  powers  exercised  by  the  king  which  surely  may 
be  deemed  legislative,  are  of  vast  extent  and  importance.  As 
captain  general,  for  example,  he  makes  articles  of  war  :  that 
is  to  say,  laws  w7hich  regard  especially  the  discipline  or  go- 
vernment of  the  soldiery.  As  administering  the  law,  through 
subordinate  courts  of  justice,  he  is  the  author  of  the  rules 
of  procedure  which  they  have  established  avowedly,  or  in 
the  properly  legislative  mode  :  and  (what  is  of  greater  im- 
portance) he  is  the  author  of  that  measureless  system  of 
judge-made  rules  of  law,  or  rules  of  law  made  in  the  judi- 
cial manner,  which  has  been  established  covertly  by  those 
subordinate  tribunals  as  directly  exercising  their  judicial 
functions.* 

*  Division  of  governments  according  to  forma  imperii  (Monarchy,  Aris- 
tocracy, and  Democracy),  ox  forma  regiminis  (despotic  or  republican).  The 
latter  is  founded  on  a  fancied  distinction  between  executive  and  legisla- 
tive. See  Kant,  Entwurf  zum  ewigen  Frieden,  pp.  25-30.  Krug,  Allge- 
meines  Handwdrterbuch  der  JPMlosophie,  &c.,Vol.  IV.  p.  37.  Politz,  Staats- 
wissenschaft,  Vol.  I.     MS.  Note. 

[On  referring  to  Kant's  '  Entwurf,'  I  found  it  filled  with  the  marginal  notes  with  which 
almost  all  the  Author's  books  treating  of  the  subjects  of  his  patient  and  penetrating 
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Of  all  the  larger  divisions  of  political  powers,  the  divi- 
sion of  those  powers  into  supreme  and  subordinate  is  per- 
haps the  only  precise  one.  The  former  are  the  political 
powers,  infinite  in  number  and  kind,  which,  partly  brought 
into  exercise,  and  partly  lying  dormant,  belong  to  a  sove- 
reign or  state  :  that  is  to  say,  to  the  monarch  properly  so 
called,  if  the  government  be  a  government  of  one  :  and,  if 
the  government  be  a  government  of  a  number,  to  the  sove- 
reign body  considered  collectively,  or  to  its  various  mem- 
bers considered  as  component  parts  of  it.  The  latter  are 
those  portions  of  the  supreme  powers  which  are  delegated 
to  political  subordinates  :  such  political  subordinates  being 
subordinate  or  subject  merely,  or  also  immediate  partakers 
in  those  very  supreme  powers  of  portions  or  shares  wherein 
they  are  possessed  as  ministers  and  trustees. 
The  true  na-  There  were  formerly  in  Europe  many  of  the 
communities  communities  or  governments  which  are  styled  by 
melts 'which  writers  on  positive  international  law  half  sovereign 
are  styled  by  stales.      In  consequence  of  the  mighty  changes 

writers  on  ^  o      «/  o 

positive  in-     wrought  by  the  French  revolution,  such  commu- 

ternational  .  . 

\x\^  haifsove-  nities  or  governments  have  wholly  or  nearly  dis- 

reign  states.  1  •■    -r       i  1  c 

appeared  :  and  1  advert  to  the  true  natures  or 
such  com m unities  or  governments,  not  because  they  are  in- 
trinsically of  any  importance  or  interest,  but  because  the  in- 
congruous epithet  half  or  imperfectly  sovereign  obscures  the 
essence  of  sovereignty  and  independent  political  society.  It 
seems  to  import  that  the  governments  marked  with  it  are 
sovereign  and  subject  at  once. 

According  to  writers  on  positive  international  law,  a  go- 
vernment half  or  imperfectly  sovereign  occupies  the  follow- 
ing position. — In  spite  of  its  half  or  imperfect  dependence, 


study,  are  enriched.  The  blank  leaves  in  the  covers  are  also  covered  with  Tables,  to 
which  he  had  reduced  Kant's  definitions  of  the  several  forms  of  Government.  They 
are  inserted  at  the  end  of  this  Lecture,  not  only  on  account  of  their  intrinsic  value,  but 
as  affording  an  example  of  the  manner  in  which  books  were  dealt  with  by  one  who 
never  quitted  a  subject  till  he  had  thoroughly  mastered  it,  and  placed  it  before  his  own 
mind  with  luminous  distinctness. — S.  A.] 
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it  has  most  of  the  political  and  sovereign  powers  which  he- 
long  to  a  government  wholly  or  perfectly  supreme.  More 
especially,  in  all  or  most  of  its  foreign  relations,  or  in  all  or 
most  of  its  relations  to  foreign  or  external  governments,  it 
acts  and  is  treated  as  a  perfectly  sovereign  government,  and 
not  as  a  government  in  a  state  of  subjection  to  .another  s  in- 
somuch that  it  makes  and  breaks  alliances,  and  makes  war 
or  peace,  without  authority  from  another  government,  or  of 
its  own  discretion.  But,  this  notwithstanding,  the  govern- 
ment, or  a  member  of  the  government,  of  another  political 
society,  has  political  powers  over  the  society  deemed  im- 
perfectly independent.  For  example  :  In  the  Germanico- 
Roraan  or  Romano- Germanic  empire,  the  particular  Ger- 
man governments  depending  on  the  empire  immediately,  or 
holding  of  the  emperor  by  tenure  in  capite,  were  deemed 
imperfectly  sovereign  in  regard  to  that  general  government 
which  consisted  of  the  emperor  and  themselves  as  forming 
the  Imperial  diet.  For  though  in  their  foreign  relations 
they  were  wholly  or  nearly  independent,  they  were  bound 
(in  reality  or  show)  by  laws  of  that  general  government  : 
and  its  tribunals  had  appellate  judicature  (substantially  or 
to  appearance)  over  the  political  and  half  independent  com- 
munities wherein  they  were  half  supreme.  Most,  indeed,  of 
the  governments  deemed  imperfectly  supreme,  are  govern- 
ments which  in  their  origin  had  been  substantially  vassal : 
but  which  had  insensibly  escaped  from  most  of  their  feudal 
bonds,  though  they  still  continued  apparently  in  their  pri- 
mitive state  of  subjection. 

Now  I  think  it  will  appear  on  analysis,  that  every  govern- 
ment deemed  imperfectly  supreme  is  really  in  one  or  an- 
other of  the  three  following  predicaments.  It  is  perfectly 
subject  to  that  other  government  in  relation  to  which  it  is 
deemed  imperfectly  supreme  :  Or  it  is  perfectly  indepen- 
dent of  the  other,  and  therefore  is  of  itself  a  truly  sove- 
reign government :  Or  in  its  own  community  it  is  jointly 
sovereign  with  the  other,  and  is  therefore  a  constituent 
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member  of  a  government  supreme  and  independent.  And 
if  every  government  deemed  imperfectly  supreme  be  really 
in  one  or  another  of  the  three  foregoing  predicaments,  there 
is  no  such  political  mongrel  as  a  government  sovereign  and 
subject. — 1.  The  political  powers  of  the  government  deemed 
imperfectly  supreme,  may  be  exercised  entirely  and  habitu- 
ally at  the  pleasure  and  bidding  of  the  other.  On  which 
supposition,  its  so  called  half  sovereignty  is  merely  nominal 
and  illusive.  It  is  perfectly  subject  to  the  other  govern- 
ment, though  that  its  perfect  subjection  may  be  imperfect 
in  ostent.  For  example  :  Although,  in  its  own  name,  and 
as  of  its  own  discretion,  it  makes  war  or  peace,  its  power  of 
making  either  is  merely  nominal  and  illusive,  if  the  power  be 
exercised  habitually  at  the  bidding  of  the  other  government. 
— 2.  The  political  powers  exercised  by  the  other  govern- 
ment over  the  political  society  deemed  imperfectly  indepen- 
dent, may  be  exercised  through  the  permission,  or  through 
the  authority,  of  the  government  deemed  imperfectly  su- 
preme. On  which  supposition,  the  government  deemed  im- 
perfectly supreme  is  of  itself  a  truly  sovereign  government  : 
those  powers  being  legal  rights  over  its  own  subjects,  which 
it  grants  expressly  or  tacitly  to  another  sovereign  govern- 
ment. (For,  as  1  shall  show  hereafter,  a  sovereign  govern- 
ment,  with  the  permission  or  authority  of  another,  may  pos- 
sess legal  rights  against  the  subjects  of  the  latter.)  For 
example  :  The  great  Frederic  of  Prussia,  as  prince-elector 
of  Brandenburg,  was  deemed  half  or  imperfectly  sovereign 
in  respect  of  his  feudal  connection  with  the  German  empire. 
Potentially  and  in  practice,  he  was  thoroughly  independent 
of  the  Imperial  government  :  and,  supposing  it  exercised  po- 
litical powers  over  his  subjects  of  the  electorate,  it  virtually 
exercised  them  through  his  authority,  and  not  through  his 
obedience  to  its  commands.  Being  in  a  habit  of  thrashing 
its  armies,  he  was  not  in  a  habit  of  submission  to  his  seem- 
ing feudal  superior. — 3.  The  political  powers  of  the  govern- 
ment deemed  imperfectly  supreme,  may  not  be  exercised 
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entirely  and  habitually  at  the  pleasure  and  bidding  of  the 
other  :  but  yet  its  independence  of  the  other  may  not  be 
so  complete,  that  the  political  powers  exercised  by  the  other 
over  the  political  society  deemed  imperfectly  independent, 
are  merely  exercised  through  its  permission  or  authority. 
For  example  :  We  niay  suppose  that  the  elector  of  Bavaria 
was  independent  of  the  Imperial  government,  in  all  or  most 
of  his  foreign,  and  in  most  of  his  domestic  relations  :  but 
that,  this  his  independence  notwithstanding,  he  could  not 
have  abolished  completely,  without  incurring  considerable 
danger,  the  appellate  judicature  of  the  Imperial  tribunals  over 
the  Bavarian  community.  But  on  the  supposition  which  I 
have  now  stated  and  exemplified,  the  sovereignty  of  the  so- 
ciety deemed  imperfectly  independent  resides  in  the  govern- 
ment deemed  imperfectly  supreme  together  with  the  other 
government  :  and,  consequently,  the  government  deemed 
imperfectly  supreme  is  properly  a  constituent  member  of  a 
government  supreme  and  independent.  The  supreme  go- 
vernment of  the  society  deemed  imperfectly  independent,  is 
one  of  the  infinite  forms  of  supreme  government  by  a  num- 
ber, which  result  from  the  infinite  modes  wherein  the  sove- 
reign number  may  share  the  sovereign  powers.  There  is  in 
the  case,  nothing  extraordinary  but  this  :  that  all  the  con- 
stituent members  of  the  supreme  government  in  question 
are  not  exclusively  members  of  the  political  society  which  it 
governs  ;  since  one  of  them  is  also  sovereign  in  another  po- 
litical society,  or  is  also  a  constituent  member  of  another 
supreme  government.  In  consequence  of  this  anomaly,  the 
interests  and  pretensions  of  the  constituent  members  more 
or  less  antagonize.  But  in  almost  every  case  of  supreme 
government  by  a  number,  the  interests  and  pretensions  of 
the  members  more  or  less  antagonize,  although  the  supreme 
government  be  purely  domestic.  Whether  a  supreme  govern- 
ment be  purely  domestic,  or  one  of  its  limbs  be  also  a  limb 
of  another,  the  supreme  government  is  perpetuated  through 
the  mutual  concessions  of  its  members,  notwithstanding  the 
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opposition  of  their  interests  and  pretensions,  and  the  bloody 
or  bloodless  conflicts  which  the  opposition  may  occasion- 
ally beget. — For  the  reasons  produced  and  suggested  in  the 
course  of  the  foregoing  analysis,  I  believe  that  no  govern- 
ment is  sovereign  and  subject  at  once  :  that  no  government 
can  be  styled  with  propriety  half  ox:  imperfectly  supreme* 

Before  I  dismiss  the  riddle  which  I  have  now  endeavoured 
to  resolve,  I  must  state  or  suggest  the  following  difference. 
— In  numberless  cases,  political  powers  are  exercised  over  a 
political  community,  by  the  government,  or  a  member  of  the 
government,  of  an  external  political  community.  But  the 
government  of  the  former  community  is  scarcely  denomi- 
nated half  or  imperfectly  sovereign,  unless  the  government 
of  the  latter,  or  the  member  of  the  government  of  the  latter, 
possess  those  political  powers  as  being  the  government  of 

*  The  application  of  the  epithet  half  sovereign  seems  to  be  capricious. 
For  example:  Over  most  of  the  political  conmiuiiities  wherein  the  Roman 
Catholic  is  the  prevalent  and  established  religion,  legislative  and  judicial 
powers  are  exercised  by  the  Pope  :  that  is  to  say,  by  an  external  govern- 
ment, or  a  member  of  an  external  government.  But  those  political  com- 
munities, or  their  domestic  and  temporal  governments,  are  not  denominated, 
therefore,  by  writers  on  international  law,  half  independent  or  half  supreme. 
It  seems  to  be  supposed  by  such  writers,  that,  in  every  political  commu- 
nity occupying  that  position,  those  powers  are  merely  exercised  by  the  au- 
thority of  the  domestic  government,  or  the  domestic  government  and  the 
Pope  are  jointly  sovereign.  On  the  first  of  which  suppositions,  the  former 
is  of  itself  perfectly  sovereign  :  and  on  the  last  of  which  suppositions,  the 
former  is  a  constituent  member  of  a  government  supreme  and  independent. 

According,  indeed,  to  some  of  such  writers,  if  those  powers  be  exclu- 
sively exercised  in  matters  strictly  ecclesiastical,  the  sovereignty  of  the  do- 
mestic government  is  not  impaired  by  the  exercise,  though  they  are  not 
merely  exercised  through  its  permission  or  authority.  And,  consequently, 
it  is  not  necessary  to  suppose  that  it  shares  the  sovereignty  with  the  Pope, 
or  to  mark  it  with  the  incongruous  epithet  of  half  or  imperfectly  supreme. 
But  though  those  powers  be  exclusive^  exercised  in  matters  strictly  eccle- 
siastical, still  they  are  legislative  and  judicial  powers.  And  how  is  it  possi- 
ble to  distinguish  precisely,  matters  which  are  strictly  ecclesiastical,  from 
matters  which  are  not  ?  the  powers  of  ecclesiastical  regiment  which  none 
but  the  church  should  wield,  from  the  powers  of  ecclesiastical  regiment  (or 
the  jus  circa  sacra)  which  secular  and  profane  governments  may  handle 
without  sin  ? 
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the  latter,  or  as  being  a  member  of  its  government.  For 
example  :  The  particular  German  governments  which  de- 
pended on  the  Empire  immediately,  are  denominated  half 
sovereign  :  for  the  powers  exercised  by  the  Imperial  govern- 
ment over  their  respective  communities,  were  exercised  by 
that  government  as  being  that  very  government,  or  as  being 
(at  least,  to  appearance)  the  general  government  of  Ger- 
many. But  the  government  of  the  British  Islands  is  not 
imperfectly  sovereign  in  regard  to  the  government  of  Ha- 
nover :  nor  is  the  government  of  Hanover  an  imperfectly 
sovereign  government  in  regard  to  the  government  of  the 
British  Islands.  For  though  the  king  of  the  British  Islands 
is  also  king  of  Hanover,  he  is  not  king  in  either  country  as 
being  king  in  the  other.  The  powers  which  he  exercises 
there,  have  no  dependence  wdiatever  on  his  share  in  the 
sovereignty  here  :  nor  have  the  powers  which  he  exercises 
here,  any  dependence  on  his  sovereignty  (or  his  share  in 
the  sovereignty)  there. — The  difference  which  I  have  now 
suggested,  is  analogous  to  the  difference,  in  the  Roman  law, 
between  real  and  personal  servitudes  :  or  to  the  resembling 
difference,  in  the  law  of  England,  between  easements  appur- 
tenant and  easements  in  gross.  A  real  right  of  servitude, 
or  a  right  of  easement  apjjurtenant,  belongs  to  the  party  in- 
vested with  the  right,  as  being  the  owner  or  occupier  of 
specifically  determined  land.  A  personal  right  of  servitude, 
or  a  right  of  easement  in  gross,  does  not  belong  to  the  party 
as  being  such  owner  or  occupier,  but  (according  to  the  cur- 
rent jargon)  is  annexed  to,  or  inheres  in,  his  person. 

Before  1  proceed  to  composite  states,  and  systems  of  con- 
federated states,  I  will  try  to  explain  a  difficulty  that  is  closely 
connected  with  the  subjects  which  I  have  examined  in  the 
present  section. —  I  have  remarked  already,  and  shall  endea- 
vour to  demonstrate  hereafter,  that  all  the  individuals  or 
aggregates  coin  posing  a  sovereign  number  are  subject  to 
the  supreme  body  of  which  they  are  component  parts.  Now 
where  a  member  of  a  body  which  is  sovereign  in  one  com- 
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munity,  is  exclusively  sovereign  in  another,  how  does  the 
sovereignty  of  that  member  in  the  latter  of  the  two  com- 
munities, consist  with  the  subjection  of  that  member  to  the 
body  which  is  sovereign  in  the  former?  Supposing,  for  ex- 
ample, that  our  own  king  were  monarch  and  autocrator  in 
Hanover,  how  would  his  subjection  to  the  sovereign  body 
of  king,  lords,  and  commons,  consist  with  his  sovereignty 
in  his  German  kingdom  ?  A  limb  or  member  of  a  sovereign 
body  would  seem  to  be  shorn,  by  its  habitual  obedience  to 
the  body,  of  the  habitual  independence  which  must  needs 
belong  to  it  as  sovereign  in  a  foreign  community. — To  ex- 
plain the  difficulty,  we  must  assume  that  the  characters  of 
sovereign,  and  member  of  the  sovereign  body,  are  practically 
distinct :  that,  as  monarch  (for  instance)  of  the  foreign  com- 
munity, a  member  of  the  sovereign  body  neither  habitually 
obeys  it,  nor  is  habitually  obeyed  by  it.  For  if,  as  monarch 
of  the  foreign  community,  he  habitually  obeyed  the  body, 
the  body  would  be  sovereign  in  that  community,  and  he 
would  be  merely  its  minister  :  and  if,  as  monarch  of  the 
foreign  community,  he  were  habitually  obeyed  by  the  body, 
he,  and  not  the  body,  would  be  sovereign  in  the  other 
society.  Insomuch  that  if  the  characters  wrere  practically 
blended,  or,  remaining  practically  distinct,  thoroughly  con- 
flicted, one  of  the  following  results  would  probably  ensue. 
The  member  would  become  subject,  or  else  exclusively  so- 
vereign, in  both  communities  :  or  to  preserve  his  sovereignty 
in  the  one,  or  his  part  sovereignty  in  the  other,  he  would 
renounce  his  connection  with  the  latter,  or  with  the  former 
society. 

Wherever  a  member  of  a  body  sovereign  in  one  commu- 
nity, is  also  a  member  of  a  body  sovereign  in  another,  there 
is  the  same  or  a  similar  difficulty.  A  state  of  subjection  to 
the  former,  and  a  state  of  subjection  to  the  latter,  may  be- 
come incompatible  :  just  as  a  state  of  subjection  may  be- 
come incompatible  with  the  independence  which  is  one  of 
the  essentials  of  sovereignty. 
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It  not  unfrequently  happens,  that  two  or  more  indepen- 
dent political  societies  become  subject  to  a  common  sove- 
reign :  but  that  after  their  union,  through  that  common  sub- 
jection, they  still  are  governed  distinctly,  and  distinguished 
by  their  ancient  titles.  In  this  case,  there  is  not  the  diffi- 
culty suggested  above.  The  monarch  or  sovereign  body 
ruling  the  two  societies,  is  one  and  the  same  sovereign  : 
and,  through  their  subjection  to  that  common  sovereign,  they 
are  one  society  political  and  independent. 

It  frequently  happens,  that  one  society  politi-  Tiienatureof 

1    •      1  l       /        •  j?  r    i        i  a  composite 

cal  and  independent  arises  from  a  federal  union  state,  or  a 
of  several  political  societies  :  or,  rather,  that  One  val  govern- 

,  t  i  •       l  i  •  •  o  ment :  with 

government  political  and  sovereign  arises  from  the  nature  of 
a  federal  union  of  several  political  governments.  ^onfedTrated 
By  some  of  the  writers  on  positive  international  ^er^nent 
law,  such  an  independent  political  society,  or  the  ^^Zpre^e 
sovereign  government  of  such  a  society,  is  styled  governments. 
a  composite  state.    But  the  sovereign  government  of  such  a 
society,  might  be  styled  more  aptly,  as  well  as  more  popu- 
larly, a  supreme  federal  government. 

It  also  frequently  happens,  that  several  political  societies 
which  are  severally  independent,  or  several  political  govern- 
ments which  are  severally  sovereign,  are  compacted  by  a 
permanent  alliance.  By  some  of  the  writers  on  positive 
international  law,  the  several  societies  or  governments,  con- 
sidered as  thus  compacted,  are  styled  a  system  of  cowfech*- 
rated  states.  But  the  several  governments,  considered  as 
thus  compacted,  might  be  styled  more  aptly,  as  well  as  more 
popularly,  a  permanent  co?federacy  of  sujjreme  governments. 

I  advert  to  the  nature  of  a  composite  state,  and  to  that 
of  a  system  of  confederated  states,  for  the  following  pur- 
poses.— It  results  from  positions  which  I  shall  try  to  esta- 
blish hereafter,  that  the  power  of  a  sovereign  is  incapable 
of  legal  limitation.  It  also  results  from  positions  which  I 
have  tried  to  establish  already,  that  in  every  society  politi- 
cal and  independent,  the  sovereign  is  one  individual,  or  one 
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body  of  individuals  :  that  unless  the  sovereign  be  one  in- 
dividual, or  o7ie  body  of  individuals,  the  given  independent 
society  is  either  in  a  state  of  nature,  or  is  split  into  two  or 
more  independent  political  societies.  But  in  a  political  so- 
ciety styled  a  composite  state,  the  sovereignty  is  so  shared 
by  various  individuals  or  bodies,  that  the  one  sovereign  body 
whereof  they  are  the  constituent  members,  is  not  conspi- 
cuous and  easily  perceived.  In  a  political  society  styled  a 
composite  state,  there  is  not  obviously  any  party  truly  so- 
vereign and  independent  :  there  is  not  obviously  any  party 
armed  with  political  powers  incapable  of  legal  limitation. 
Accordingly,  I  advert  to  the  nature  of  a  supreme  federal 
government,  to  show  that  the  society  which  it  rules  is  ruled 
by  one  sovereign,  or  is  ruled  by  a  party  truly  sovereign  and 
independent.  And  adverting  to  the  nature  of  a  composite 
state,  I  also  advert  to  the  nature  of  a  system  of  confederated 
states.  Eor  the  fallacious  resemblance  of  those  widely  dif- 
ferent objects,  tends  to  produce  a  confusion  which  I  think 
it  expedient  to  obviate  :  and,  through  a  comparison  or  con- 
trast of  those  widely  different  objects,  I  can  indicate  the 
nature  of  the  former,  more  concisely  and  clearly. 

1.  In  the  case  of  a  composite  state,  or  a  supreme  federal 
government,  the  several  united  governments  of  the  several 
united  societies,  together  with  a  government  common  to  those 
several  societies,  are  jointly  sovereign  in  each  of  those  several 
societies,  and  also  in  the  larger  society  arising  from  the  fe- 
deral union.  Or,  since  the  political  powers  of  the  common 
or  general  government  were  relinquished  and  conferred  upon 
it  by  those  several  united  governments,  the  nature  of  a  com- 
posite state  may  be  described  more  accurately  thus.  As 
compacted  by  the  common  government  which  they  have 
concurred  in  creating,  and  to  which  they  have  severally  de- 
legated portions  of  their  several  sovereignties,  the  several 
governments  of  the  several  united  societies  are  jointly  sove- 
reign in  each  and  all. 

It  will  appear  on  a  moment's  reflection,  that  the  common 
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or  general  government  is  not  sovereign  or  supreme.  It  will 
also  appear  on  a  moment's  reflection,  that  none  of  the  several 
governments  is  sovereign  or  supreme,  even  in  the  several 
society  of  which  it  is  the  immediate  chief. 

If  the  common  or  general  government  were  sovereign  or 
supreme,  the  several  united  societies,  though  constituting 
one  society,  would  not  constitute  a  composite  state  :  or, 
though  they  would  be  governed  by  a  common  and  supreme 
government,  their  common  and  supreme  government  would 
not  be  federal.  For  in  almost  every  case  of  independent 
political  society,  several  political  societies,  governed  by  se- 
veral governments,  are  comprised  by  the  one  society  which 
is  political  and  independent  :  insomuch  that  a  government 
supreme  and  federal,  and  a  government  supreme  but  not 
federal,  are  merely  distinguished  by  the  following  difference. 
Where  the  supreme  government  is  not  federal,  each  of  the 
several  governments,  considered  in  that  character,  is  purely 
subordinate  :  or  none  of  the  several  governments,  considered 
in  that  character,  partakes  of  the  sovereignty.  But  where  the 
supreme  government  is  properly  federal,  each  of  the  several 
governments,  which  were  immediate  parties  to  the  federal 
compact,  is,  in  that  character,  a  limb  of  the  sovereign  body. 
Consequently,  although  they  are  subject  to  the  sovereign 
body  of  which  they  are  constituent  members,  those  several 
governments,  even  considered  as  such,  are  not  purely  in  a 
state  of  subjection.  —  But  since  those  several  government's, 
even  considered  as  such,  are  not  purely  in  a  state  of  subjec- 
tion, the  common  or  general  government  which  they  have 
concurred  in  creating  is  not  sovereign  or  supreme. 

Nor  is  any  of  those  several  governments  sovereign  or 
supreme,  even  in  the  several  society  of  which  it  is  the  im- 
mediate chief.  If  those  several  governments  were  severally 
sovereign,  they  would  not  be  members  of  a  composite  state  : 
though,  if  they  were  severally  sovereign,  and  yet  were  per- 
manently compacted,  they  would  form  (as  I  shall  shew  im- 
mediately) a  system  of  confederated  states. 
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To  illustrate  the  nature  of  a  composite  state,  I  will  add 
the  following  remark  to  the  foregoing  general  description. 
— Neither  the  immediate  tribunals  of  the  common  or  gene- 
ral government,  nor  the  immediate  tribunals  of  the  several 
united  governments,  are  bound,  or  empowered,  to  administer 
or  execute  every  command  that  it  may  issue.  The  political 
powers  of  the  common  or  general  government,  are  merely 
those  portions  of  their  several  sovereignties,  which  the  se- 
veral united  governments,  as  parties  to  the  federal  compact, 
have  relinquished  and  conferred  upon  it.  Consequently,  its 
competence  to  make  laws  and  to  issue  other  commands,  may 
and  ought  to  be  examined  by  its  own  immediate  tribunals, 
and  also  by  the  immediate  tribunals  of  the  several  united 
governments.  And  if,  in  making  a  law  or  issuing  a  parti- 
cular command,  it  exceed  the  limited  powers  which  it  de- 
rives from  the  federal  compact,  all  those  various  tribunals  are 
empowered  and  bound  to  disobey. — And  since  each  of  the 
united  governments,  as  a  party  to  the  federal  compact,  has 
relinquished  a  portion  of  its  sovereignty,  neither  the  imme- 
diate tribunals  of  the  common  or  general  government,  nor 
the  immediate  tribunals  of  the  other  united  governments, 
nor  even  the  tribunals  which  itself  immediately  appoints, 
are  bound,  or  empowered,  to  administer  or  execute  every 
command  that  it  mav  issue.  Since  each  of  the  united 
governments,  as  a  party  to  the  federal  compact,  has  relin- 
quished a  portion  of  its  sovereignty,  its  competence  to  make 
laws  and  to  issue  other  commands,  may  and  ought  to  be 
examined  by  all  those  various  tribunals.  And  if  it  enact  a 
law  or  issue  a  particular  command,  as  exercising  the  so- 
vereign powers  which  it  has  relinquished  by  the  compact, 
all  those  various  tribunals  are  empowered  and  bound  to 
disobey. 

If,  then,  the  general  government  were  of  itself  sovereign, 
or  if  the  united  governments  were  severally  sovereign,  the 
united  societies  would  not  constitute  one  composite  state. 
The  united  societies  would  constitute  one  independent  so- 
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ciety,  with  a  government  supreme  but  not  federal ;  or  a  knot 
of  societies  severally  independent,  with  governments  severally 
supreme.  Consequently,  the  several  united  governments 
as  forming  one  aggregate  body,  or  they  and  the  general  go- 
vernment as  forming  a  similar  body,  are  jointly  sovereign  in 
each  of  the  united  societies,  and  also  in  the  larger  society 
arising  from  the  union  of  all. 

Now  since  the  political  powers  of  the  common  or  general 
government  are  merely  delegated  to  it  by  the  several  united 
governments,  it  is  not  a  constituent  member  of  the  sovereign 
body,  but  is  merely  its  subject  minister.  Consequently,  the 
sovereignty  of  each  of  the  united  societies,  and  also  of  the 
larger  society  arising  from  the  union  of  all,  resides  in  the 
united  governments  as  forming  one  aggregate  body :  that  is 
to  say,  as  signifying  their  joint  pleasure,  or  the  joint  plea- 
sure of  a  majority  of  their  number,  agreeably  to  the  modes 
or  forms  determined  by  their  federal  compact. 

By  that  aggregate  body,  the  powers  of  the  general  go- 
vernment were  conferred  and  determined  :  and  by  that  ag- 
gregate body,  its  powers  may  be  revoked,  abridged,  or  en- 
larged.— To  that  aggregate  body,  the  several  united  govern- 
ments, though  not  merely  subordinate,  are  truly  in  a  state 
of  subjection.     Otherwise,  those  united  governments  would 
be  severally  sovereign  or  supreme,  and  the  united  societies 
would  merely  constitute  a  system  of  confederated  states. 
Besides,  since  the  powers  of  the  general  government  were 
determined  by  that  aggregate  body,  and  since  that  aggregate 
body  is  competent  to  enlarge  those  powers,  it  necessarily 
determined  the  powers,  and  is  competent  to  abridge  the 
powers,  of  its  own  constituent  members.     For  every  poli- 
tical power  conferred  on  the  general  government,  is  sub- 
tracted from  the  several  sovereignties  of  the  several  united 
governments. — From  the  sovereignty  of  that  aggregate  body, 
we  may  deduce,  as  a  necessary  consequence,  the  fact  which 
T  have  mentioned  above  :  namely,  that  the  competence  of 
the  general  government,  and  of  any  of  the  united  govern- 
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ments,  may  and  ought  to  be  examined  by  the  immediate 
tribunals  of  the  former,  and  also  by  the  immediate  tribunals 
of  any  of  the  latter.  For  since  the  general  government,  and 
also  the  united  governments,  are  subject  to  that  aggregate 
body,  the  respective  courts  of  justice  which  they  respectively 
appoint,  ultimately  derive  their  powers  from  that  sovereign 
and  ultimate  legislature.  Consequently,  those  courts  are 
ministers  and  trustees  of  that  sovereign  and  ultimate  legis- 
lature, as  well  as  of  the  subject  legislatures  by  which  they 
are  immediately  appointed.  And,  consequently,  those  courts 
are  empowered,  and  are  even  bound  to  disobey,  wherever 
those  subject  legislatures  exceed  the  limited  powers  which 
that  sovereign  and  ultimate  legislature  has  granted  or  left 
them. 

The  supreme  government  of  the  United  States  of  America, 
agrees  (I  believe)  with  the  foregoing  general  description  of 
a  supreme  federal  government.  I  believe  that  the  common 
government,  or  the  government  consisting  of  the  congress 
and  the  president  of  the  united  states,  is  merely  a  subject 
minister  of  the  united  states'  governments.  I  believe  that 
none  of  the  latter  is  properly  sovereign  or  supreme,  even 
in  the  state  or  political  society  of  which  it  is  the  immediate 
chief.  And,  lastly,  I  believe  that  the  sovereignty  of  each  of 
the  states,  and  also  of  the  larger  state  arising  from  the  fe- 
deral union,  resides  in  the  states5  governments  as  forming 
one  aggregate  body  :  meaning  by  a  state's  government,  not 
its  ordinary  legislature,  but  the  body  of  its  citizens  which 
appoints  its  ordinary  legislature,  and  which,  the  union  apart, 
is  properly  sovereign  therein.  If  the  several  immediate 
chiefs  of  the  several  united  states,  were  respectively  single 
individuals,  or  were  respectively  narrow  oligarchies,  the  so- 
vereignty of  each  of  the  states,  and  also  of  the  larger  state 
arising  from  the  federal  union,  would  reside  in  those  several 
individuals,  or  would  reside  in  those  several  oligarchies,  as 
for  ruing  a  collective  whole  * 

•  The  Constitution  of  the  United  States,  or  the  constitution  of  their 
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2.  A  composite  state,,  and  a  system  of  confederated  states , 
arc  broadly  distinguished  by  the  following  essential  differ- 
ence. In  the  case  of  a  con^osite  state,  the  several  united 
societies  are  one  independent  society,  or  are  severally  sub- 
ject to  one  sovereign  body  :  which,  through  its  minister  the 
general  government,  and  through  its  members  and  ministers 
the  several  united  governments,  is  habitually  and  generally 
obeyed  in  each  of  the  united  societies,  and  also  in  the  larger 
society  arising  from  the  union  of  all.  In  the  case  of  a  system 
of  confederated  states,  the  several  compacted  societies  are  not 
one  society,  and  are  not  subject  to  a  common  sovereign  :  or 
(changing  the  phrase)  each  of  the  several  societies  is  an  in- 
dependent political  society,  and  each  of  their  several  govern- 
ments is  properly  sovereign  or  supreme.  Though  the  aggre- 
gate of  the  several  governments  was  the  framer  of  the  fede- 
ral compact,  and  may  subsequently  pass  resolutions  concern- 
ing the  entire  confederacy,  neither  the  terms  of  that  compact, 
nor  such  subsequent  resolutions,  are  enforced  in  any  of  the 
societies  by  the  authority  of  that  aggregate  body.  To  each 
of  the  confederated  governments,  those  terms  and  resolu- 
tions are  merely  articles  of  agreement  which  it  spontane- 
ously adopts  :  and  they  owe  their  legal  effect,  in  its  own  poli- 
tical society,  to  laws  and  other  commands  which  it  makes 
or  fashions  upon  them,  and  which,  of  its  own  authority,  it 

general  government,  was  framed  by  deputies  from  the  several  states  in 
17  87.  It  may  (I  think)  be  inferred  from  the  fifth  article,  that  the  sove- 
reignty of  each  of  the  states,  and  also  of  the  larger  state  arising  from  the 
federal  union,  resides  in  the  states'  governments  as  foi*ming  one  aggregate 
body.  It  is  provided  by  that  article,  that  "  the  congress,  whenever  two- 
thirds  of  both  houses  shall  deem  it  necessary,  shall  propose  amendments 
to  this  constitution  ;  or,  on  the  application  of  the  legislatures  of  two-thirds 
of  the  several  states,  shall  call  a  convention  for  proposing  amendments  : 
which  amendments,  in  either  case,  shall  be  valid  to  all  intents  and  pur- 
poses, as  part  of  this  constitution,  w7ieu  ratified  by  the  legislatures  of  three- 
fourths  of  the  several  states,  or  by  convention  in  three-fourths  the?*eof" 
See  also  the  tenth  section  of  the  first  article :  in  which  section,  some 
of  the  disabilities  of  the  several  states'  governments  are  determined  ex- 
pressly. 


224 


THE    PROVINCE  OF 


addresses  to  its  own  subjects.  In  short,  a  system  of  confede- 
rated states  is  not  essentially  different  from  a  number  of 
independent  governments  connected  by  an  ordinary  alliance. 
And  where  independent  governments  are  connected  by  an 
ordinary  alliance,  none  of  the  allied  governments  is  subject 
to  the  allied  governments  considered  as  an  aggregate  body: 
though  each  of  the  allied  governments  adopts  the  terms  of 
the  alliance,  and  commonly  enforces  those  terms,  by  laws 
and  commands  of  its  own,  in  its  own  independent  commu- 
nity. Indeed,  a  system  of  confederated  states,  and  a  num- 
ber of  independent  governments  connected  by  an  ordinary 
alliance,  cannot  be  distinguished  precisely  through  general 
or  abstract  expressions.  So  long  as  we  abide  in  general  ex- 
pressions, we  can  only  affirm  generally  and  vaguely,  that  the 
compact  of  the  former  is  intended  to  be  permanent,  whilst 
the  alliance  of  the  latter  is  commonly  intended  to  be  tempo- 
rary :  and  that  the  ends  or  purposes  which  are  embraced  by 
the  compact,  are  commonly  more  numerous,  and  are  com- 
monly more  complicated,  than  those  which  the  alliance  con- 
templates. 

I  believe  that  the  German  Confederation,  which  has  suc- 
ceeded to  the  ancient  Empire,  is  merely  a  system  of  confe- 
derated states.  I  believe  that  the  present  Diet  is  merely 
an  assembly  of  ambassadours  from  several  confederated  but 
severally  independent  governments  :  that  the  resolutions  of 
the  Diet  are  merely  articles  of  agreement  wrhich  each  of  the 
confederated  governments  spontaneously  adopts  :  and  that 
they  owe  their  legal  effect,  in  each  of  the  compacted  commu- 
nities, to  laws  and  commands  which  are  fashioned  upon  them 
by  its  own  immediate  chief.  I  also  believe  that  the  Swiss 
Confederation  was  and  is  of  the  same  nature.  If,  in  the 
case  of  the  German,  or  of  the  Swiss  Confederation,  the  body 
of  confederated  governments  enforces  its  own  resolutions, 
those  confederated  governments  are  one  composite  state, 
rather  than  a  system  of  confederated  states.  The  body  of 
confederated  governments  is  properly  sovereign  :  and  to 
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that  aggregate  and  sovereign  body,  each  of  its  constituent 
members  is  properly  in  a  state  of  subjection. 


From  the  various  shapes  which  sovereignty  may  The  limifcs  of 

l  #  o      «/  «/  sovereign 

assume,  or  from  the  various  possible  forms  of  su-  power, 
preme  government,  I  proceed  to  the  limits,  real  and  imagi- 
nary, of  sovereign  or  supreme  power. 

Subject  to  the  slight  correctives  which  I  shall  The  essential 

-  °  .  .        difference  of 

state  at  the  close  of  my  discourse,  the  essential  apositiveiaw. 
difference  of  a  positive  law  (or  the  difference  that  severs  it 
from  a  law  which  is  not  a  positive  law)  may  be  put  in  the 
following  manner. — Every  positive  law,  or  every  law  simply 
and  strictly  so  called,  is  set,  directly  or  circuitously,  by  a 
sovereign  person  or  body,  to  a  member  or  members  of  the 
independent  political  society  wherein  that  person  or  body 
is  sovereign  or  supreme.  Or  (changing  the  expression)  it 
is  set,  directly  or  circuitously,  by  a  monarch  or  sovereign 
number,  to  a  person  or  persons  in  a  state  of  subjection  to 
its  author. 

Now  it  follows  from  the  essential  difference  of  Jtfollt°W8e 
a  positive  law,  and  from  the  nature  of  sovereignty  sentiai  differ- 
and  independent  political  society,  that  the  power  sitive°iaw,P° 

r  -■  -,  -ii-i.il  n    and  from  the 

oi  a  monarch  properly  so  called,  or  the  power  ot  nature  of 
a  sovereign  number  in  its  collegiate  and  sovereign  anTntd^pT 


:>en- 


capacity,  is  incapable  of  legal  limitation.  A  mo-  ^etyrthatal 
narch  or  sovereign  number  bound  by  a  legal  duty, 

were  subject  to  a  higher  or  superior  sovereign :  that  ^ned^orThe 

is  to  say,  a  monarch  or  sovereign  number  bound  power  of  a 

*  *  °  m  sovereign 

by  a  legal  duty,  were  sovereign  and  not  sovereign,  number  in  its 

J  fe  *  *  o  O  collegiate  and 

Supreme  power  limited  by  positive  law,  is  a  flat  sovereign  ca- 

.         .  pacity,  is  in- 

contradiction  m  terms.  capable  of 

Nor  would  a  political  society  escape  from  legal  tion* hmita 
despotism,  although  the  power  of  the  sovereign  were  bounded 

by  legal  restraints.  The  power  of  the  superior  sovereign 
immediately  imposing  the  restraints,  or  the  power  of  some 

VOL.  i.  Q 
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other  sovereign  superior  to  that  superior,  would  still  be  ab- 
solutely free  from  the  fetters  of  positive  law.  For  unless 
the  imagined  restraints  were  ultimately  imposed  by  a  so- 
vereign not  in  a  state  of  subjection  to  a  higher  or  superior 
sovereign,  a  series  of  sovereigns  ascending  to  infinity  would 
govern  the  imagined  community.  Which  is  impossible  and 
absurd. 

Attempts  of  Monarchs  and  sovereign  bodies  have  attempted 
oblige  them-  to  oblige  themselves,  or  to  oblige  the  successors  to 
ob%e  theto  their  sovereign  powers.  But  in  spite  of  the  laws 
toCtChlirsove-  which  sovereigns  have  imposed  on  themselves, 
reign  powers.  Qr  wJ|jC^  they  have  imposed  on  the  successors  to 
their  sovereign  powers,  the  position  "  that  sovereign  power 
is  incapable  of  legal  limitation  "  will  hold  universally  or 
without  exception. 

The  immediate  author  of  a  law  of  the  kind,  or  any  of  the 
sovereign  successors  to  that  immediate  author,  may  abro- 
gate the  law  at  pleasure.  And  though  the  law  be  not  ab- 
rogated, the  sovereign  for  the  time  being  is  not  constrained 
to  observe  it  by  a  legal  or  political  sanction.  For  if  the 
sovereign  for  the  time  being  were  legally  bound  to  observe 
it,  that  present  sovereign  would  be  in  a  state  of  subjection 
to  a  higher  or  superior  sovereign. 

As  it  regards  the  successors  to  the  sovereign  or  supreme 
powers,  a  law  of  the  kind  amounts,  at  the  most,  to  a  rule 
of  positive  morality.  As  it  regards  its  immediate  author, 
it  is  merely  a  law  by  a  metaphor.  For  if  we  would  speak 
with  propriety,  we  cannot  speak  of  a  law  set  by  a  man  to 
himself :  though  a  man  may  adopt  a  principle  as  a  guide 
to  his  own  conduct,  and  may  observe  it  as  he  would  ob- 
serve it  if  he  were  bound  to  observe  it  by  a  sanction. 

The  laws  which  sovereigns  affect  to  impose  upon  them- 
selves, or  the  laws  which  sovereigns  affect  to  impose  upon 
their  followers,  are  merely  principles  or  maxims  which  they 
adopt  as  guides,  or  which  they  commend  as  guides  to  their 
successors  in  sovereign  power.     A  departure  by  a  sove- 
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reign  or  state  from  a  law  of  the  kind  in  question,  is  not  il- 
legal. If  a  law  which  it  sets  to  its  subjects  conflict  with  a 
law  of  the  kind,  the  former  is  legally  valid,  or  legally  bind- 
ing. 

For  example  :  The  sovereign  Roman  people  solemnly 
voted  or  resolved,  that  they  would  never  pass,  or  even  take 
into  consideration,  what  I  will  venture  to  denominate  a  bill 
of  pains  and  pe?2allies.  For  though,  at  the  period  in  ques- 
tion, the  Roman  people  were  barbarians,  they  keenly  felt 
a  truth  which  is  often  forgotten  by  legislators  in  nations 
boasting  of  refinement  :  namely,  that  punishment  ought  to 
be  inflicted  agreeably  to  prospective  rules,  and  not  in  pur- 
suance of  particular  and  ex  post  facto  commands.  This 
solemn  resolution  or  vote  was  passed  with  the  forms  of  le- 
gislation, and  was  inserted  in  the  twelve  tables  in  the  fol- 
lowing imperative  terms  :  privilegia  ne  irroganto.  But  al- 
though the  resolution  or  vote  was  passed  with  the  forms  of 
legislation,  although  it  was  clothed  with  the  expressions  ap- 
propriate to  a  law,  and  although  it  was  inserted  as  a  law 
in  a  code  or  body  of  statutes,  it  scarcely  was  a  law  in  the 
proper  acceptation  of  the  term,  and  certainly  was  not  a  law 
simply  and  strictly  so  called.  By  that  resolution  or  vote, 
the  sovereign  people  adopted,  and  commended  to  their  suc- 
cessors in  the  sovereignty,  an  ethical  principle  or  maxim. 
The  present  and  future  sovereign  which  the  resolution  af- 
fected to  oblige,  was  not  bound  or  estopped  by  it.  Privi- 
leges enacted  in  spite  of  it  by  the  sovereign  Roman  people, 
were  not  illegal.  The  Roman  tribunals  might  not  have 
treated  them  as  legally  invalid  acts,  although  they  conflicted 
with  the  maxim,  wearing  the  guise  of  a  law,  privilegia  ne 
irroga?tto. 

Again  :  By  the  authors  of  the  union  between  England 
and  Scotland,  an  attempt  was  made  to  oblige  the  legisla- 
ture, which,  in  consequence  of  that  union,  is  sovereign  in 
both  countries.  It  is  declared  in  the  Articles  and  Act,  that 
the  preservation  of  the  Church  of  England,  and  of  the  Kirk 

Q  2 
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of  Scotland,  is  a  fundamental  condition  of  the  union  :  or, 
in  other  words,  that  the  Parliament  of  Great  Britain  shall 
not  abolish  those  churches,  or  make  an  essential  change  in 
their  structures  or  constitutions.  Now,  so  long  as  the  bulk 
of  either  nation  shall  regard  its  established  church  with  love 
and  respect,  the  abolition  of  the  church  by  the  British  Par- 
liament would  be  an  immoral  act  :  for  it  would  violate  po- 
sitive morality  which  obtains  with  the  bulk  of  the  nation, 
or  would  shock  opinions  and  sentiments  which  the  bulk  of 
the  nation  holds.  Assuming  that  the  church  establishment 
is  commended  by  the  revealed  law,  the  abolition  would  be 
irreligious :  or,  assuming  that  the  continuance  of  the  esta- 
blishment were  commended  by  general  utility,  the  aboli- 
tion, as  generally  pernicious,  would  also  amount  to  a  sin. 
But  no  man,  talking  with  a  meaning,  would  call  a  parlia- 
mentary abolition  of  either  or  both  of  the  churches  an  ille- 
gal act.  Por  if  the  parliament  for  the  time  being  be  sove- 
reign in  England  and  Scotland,  it  cannot  be  bound  legally 
by  that  condition  of  the  union  which  affects  to  confer  im- 
mortality upon  those  ecclesiastical  institutions.  That  con- 
dition of  the  union  is  not  a  positive  law,  but  is  counsel  or 
advice  offered  by  the  authors  of  the  union  to  future  su- 
preme legislatures. 

The  mean-  By  the  tw7o  examples  which  I  have  now  ad- 
epfthetthe  duced,  I  am  led  to  consider  the  meanings  of  the 
tionai,  as  it  epithet  unconstitutional,  as  it  is  contradistinguished 
tLc|uYsrhedSto  to  the  epithet  illegal,  and  as  it  is  applied  to  con- 
i^a^and  duct  of  a  monarch,  or  to  conduct  of  a  sovereign 
pned'toTon-  llumber  in  its  collegiate  and  sovereign  capacity, 
duct  of  a  mo-  rphe  epithet  unconstitutional,  as  thus  opposed  and 

narcn,  or  to  .  . 

conduct  of  a    applied,  is  sometimes  used  with  a  meaning  which 

sovereign  •  ,  ,  ,    .  ,  .  ° 

numbe  r  m  its  is  more  general  and  vague,  and  is  sometimes  used 

collegiate  and  .  .,  -iljr* 

sovereign  with  a  meaning  which  is  more  special  and  defi- 
capacity.       nite.     I  will  begin  with  the  former. 

1.  In  every,  or  almost  every,  independent  political  so- 
ciety, there  are  principles  or  maxims  which  the  sovereign 
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habitually  observes,  and  which  the  bulk  of  the  society,  or 
the  bulk  of  its  influential  members,  regard  with  feelings  of 
approbation.  Not  un  frequently,  such  maxims  are  expressly 
adopted,  as  well  as  habitually  observed,  by  the  sovereign  or 
state.  More  commonly,  they  are  not  expressly  adopted  by 
the  sovereign  or  state,  but  are  simply  imposed  upon  it  by 
opinions  prevalent  in  the  community.  Whether  they  are 
expressly  adopted  by  the  sovereign  or  state,  or  are  simply 
imposed  upon  it  by  opinions  prevalent  in  the  community,  it 
is  bound  or  constrained  to  observe  them  by  merely  moral 
sanctions.  Or  (changing  the  phrase)  in  case  it  ventured  to 
deviate  from  a  maxim  of  the  kind  in  question,  it  would  not 
and  could  not  incur  a  legal  pain  or  penalty,  but  it  probably 
would  incur  censure,  and  might  chance  to  meet  with  resis- 
tance, from  the  generality  or  bulk  of  the  governed. 

Now,  if  a  law  or  other  act  of  a  monarch  or  sovereign 
number  conflict  with  a  maxim  of  the  kind  to  which  I  have 
adverted  above,  the  law  or  other  act  may  be  called  unconsti- 
tutional (in  that  more  general  meaning  which  is  sometimes 
given  to  the  epithet).  For  example  :  The  ex  post  facto  sta- 
tutes which  are  styled  acts  of  attainder,  may  be  called  itn- 
constitutional,  though  they  cannot  be  called  illegal.  For  they 
conflict  with  a  principle  of  legislation  which  parliament  has 
habitually  observed,  and  which  is  regarded  with  approba- 
tion by  the  bulk  of  the  British  community. 

In  short,  when  we  style  an  act  of  a  sovereign  an  unconsti- 
tutional act  (with  that  more  general  import  which  is  some- 
times given  to  the  epithet),  we  mean,  I  believe,  this  :  That 
the  act  is  inconsistent  with  some  given  principle  or  maxim  : 
that  the  given  supreme  government  has  expressly  adopted 
the  principle,  or,  at  least,  has  habitually  observed  it  :  that 
the  bulk  of  the  given  society,  or  the  bulk  of  its  influential 
members,  regard  the  principle  with  approbation  :  and  that, 
since  the  supreme  government  has  habitually  observed  the 
principle,  and  since  the  bulk  of  the  society  regard  it  with 
approbation,  the  act  in  question  must  thwart  the  expecta- 
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tions  of  the  latter,  and  must  shock  their  opinions  and  senti- 
ments. Unless  we  mean  this,  we  merely  mean  that  we  deem 
the  act  in  question  generally  pernicious  :  or  that,  without  a 
definite  reason  for  the  disapprobation  which  we  feel,  we  re- 
gard the  act  with  dislike. 

2.  The  epithet  unco?istitutional  as  applied  to  conduct  of 
a  sovereign,  and  as  used  with  the  meaning  which  is  more 
special  and  definite,  imports  that  the  conduct  in  question 
conflicts  with  constitutional  law. 

And  here  I  would  briefly  remark,  that  I  mean  by  the  ex- 
pression constitutional  law,  the  positive  morality,  or  the  com- 
pound of  positive  morality  and  positive  law,  which  fixes  the 
constitution  or  structure  of  the  given  supreme  government. 
I  mean  the  positive  morality,  or  the  compound  of  positive 
morality  and  positive  law,  which  determines  the  character 
of  the  person,  or  the  respective  characters  of  the  persons,  in 
whom,  for  the  time  being,  the  sovereignty  shall  reside  :  and, 
supposing  the  government  in  question  an  aristocracy  or 
government  of  a  number,  which  determines  moreover  the 
mode  wherein  the  sovereign  powers  shall  be  shared  by  the 
constituent  members  of  the  sovereign  number  or  body. 

Now,  against  a  monarch  properly  so  called,  or  against  a 
sovereign  body  in  its  collegiate  and  sovereign  capacity,  con- 
stitutional law  is  positive  morality  merely,  or  is  enforced 
merely  by  moral  sanctions  :  though,  as  I  shall  show  here- 
after, it  may  amount  to  positive  law,  or  may  be  enforced  by 
legal  sanctions,  against  the  members  of  the  body  considered 
severally.  The  sovereign  for  the  time  being,  or  the  pre- 
decessors of  the  sovereign,  may  have  expressly  adopted,  and 
expressly  promised  to  observe  it.  But  whether  constitu- 
tional law  has  thus  been  expressly  adopted,  or  simply  con- 
sists of  principles  current  in  the  political  community,  it  is 
merely  guarded,  against  the  sovereign,  by  sentiments  or  feel- 
ings of  the  governed.  Consequently,  although  an  act  of  the 
sovereign  which  violates  constitutional  law,  may  be  styled 
with  propriety  unconstitutional \  it  is  not  an  infringement  of 
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law  simply  and  strictly  so  called,  and  cannot  be  styled  with 
propriety  illegal . 

For  example  :  From  the  ministry  of  Cardinal  Richelieu 
down  to  the  great  revolution,  the  king  for  the  time  being 
was  virtually  sovereign  in  France.  But,  in  the  same  country, 
and  during  the  same  period,  a  traditional  maxim  cherished 
by  the  courts  of  justice,  and  rooted  in  the  affections  of  the 
bulk  of  the  people,  determined  the  succession  to  the  throne  : 
It  determined  that  the  throne,  on  the  demise  of  an  actual 
occupant,  should  invariably  be  taken  by  the  person  who 
then  might  happen  to  be  heir  to  it  agreeably  to  the  canon 
of  inheritance  which  was  named  the  Salic  law.  Now,  in 
case  an  actual  king,  by  a  royal  ordinance  or  law,  had  at- 
tempted to  divert  the  throne  to  his  only  daughter  and  child, 
that  royal  ordinance  or  law  might  have  been  styled  with  per- 
fect propriety  an  unconstitutional  act.  It  would  have  con- 
flicted with  the  traditional  maxim  which  fixed  the  constitu- 
tion of  the  monarchy,  and  which  was  guarded  from  infringe- 
ment by  sentiments  prevalent  in  the  nation.  But  illegal  it 
could  not  have  been  called  :  for,  inasmuch  as  the  actual  king 
was  virtually  sovereign,  he  was  inevitably  independent  of 
legal  obligation.  Nay,  if  the  governed  had  resisted  the  un- 
constitutional ordinance,  their  resistance  would  have  been 
illegal  or  a  breach  of  positive  law,  though  consonant  to  the 
positive  morality  which  is  styled  constitutional  law,  and  per- 
haps to  that  principle  of  utility  which  is  the  test  of  positive 
rules. 

Again  :  An  act  of  the  British  parliament  vesting  the  so- 
vereignty in  the  king,  or  vesting  the  sovereignty  in  the  king 
and  the  upper  or  lower  house,  would  essentially  alter  the 
structure  of  our  present  supreme  government,  and  might 
therefore  be  styled  with  propriety  an  unconstitutional  law. 
In  case  the  imagined  statute  were  also  generally  pernicious, 
and  in  case  it  offended  moreover  the  generality  or  bulk  of 
the  nation,  it  might  be  styled  irreligious  and  immoral  as 
well  as  unconstitutional.     But  to  call  it  illegal  were  absurd  : 
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for  if  the  parliament  for  the  time  being  be  sovereign  in  the 
united  kingdom,  it  is  the  author,  directly  or  circuitously,  of 
all  our  positive  law,  and  exclusively  sets  us  the  measure  of 
legal  justice  and  injustice.* 

The  meaning  *  It  is  affirmed  by  Hobbes,  in  his  masterly  treatises  on 
of  Hobbes's     government,  that  "  no  law  can  be  unjust:"  which  proposition 

proposition,       f  a  .  i  -  i  •  •  J 

that  "no  law  has  been  deemed  by  many,  an  immoral  or  pernicious  paradox, 
just  "  Un"       ^  we  at  the  scope  of  the  treatises  in  which  it  occurs,  or 

even  at  the  passages  by  which  it  is  immediately  followed,  Ave 
shall  find  that  the  proposition  is  neither  pernicious  nor  paradoxical,  but  is 
merely  a  truism  put  in  unguarded  terms.  His  meaning  is  obviously  this  : 
that  "no  positive  law  is  legally  unjust."  And  the  decried  proposition,  as 
thus  understood,  is  indisputably  true.  For  positive  law  is  the  measure  or 
test  of  legal  justice  and  injustice  :  and,  consequently,  if  positive  law  might 
be  legally  unjust,  positive  law  might  be  unjust  as  measured  or  tried  by  it- 
self. In  the  passages  immediately  following,  he  tells  us  that  positive  law 
may  be  generally  pernicious  :  that  is  to  say,  may  conflict  with  the  Divine 
law  which  general  utility  indicates,  and,  as  measured  or  tried  by  that  law, 
may  be  unjust.  He  might  have  added,  that  it  also  may  be  unjust  as  mea- 
sured by  positive  morality,  although  it  must  needs  be  just  as  measured  by 
itself,  and  although  it  happen  to  be  just  as  measured  by  the  law  of  God. 
Just  or  un-  ^or  Just  or  unjust>  justice  or  injustice,  is  a  term  of  relative 

just,  Justice >m  and  varying  import.  Whenever  it  is  uttered  with  a  determi- 
!i  t!  rni  ot  i  (  T-S  nate  meaning,  it  is  uttered  with  relation  to  a  determinate  law 
huiveandva-  which  the  speaker  assumes  as  a  standard  of  comparison.  This 
1}nig  impor  .  ^  hinted  by  Locke  at  the  end  of  the  division  of  laws  which  I 
have  inserted  in  my  fifth  lecture  :  and  it  is,  indeed,  so  manifest,  on  a  little 
sustained  reflection,  that  it  hardly  needs  the  authority  of  that  great  and 
venerable  name. 

By  the  epithet  just,  we  mean  that  a  given  object,  to  which,  we  apply  the 
epithet,  accords  with  a  given  law  to  which  we  refer  it  as  to  a  test.  And  as 
that  which  is  just  conforms  to  a  determinate  law,  justice  is  the  conformity 
of  a  given  object  to  the  same  or  a  similar  measure  :  for  justice  is  the  ab- 
stract term  which  corresponds  to  the  epithet  just.  By  the  epithet  unjust, 
we  mean  that  the  given  object  conforms  not  to  the  given  law.  And  since 
the  term  injustice  is  merely  the  corresponding  abstract,  it  signifies  the  non- 
conformity of  the  given  and  compared  object  to  that  determinate  law  which 
is  assumed  as  the  standard  of  comparison. — And  since  such  is  the  relative 
nature  of  justice  and  injustice,  one  and  the  same  act  may  be  just  and  unjust 
as  tried  by  different  measures.  Or  (changing  the  expression)  an  act  may 
be  just  as  agreeing  with  a  given  law,  although  the  act  itself,  and  the  law 
with  which  it  agrees,  are  both  of  them  unjust  as  compared  with  a  different 
rule.     For  example  :  Where  positive  law  conflicts  with  positive  morality, 
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But  when  I  affirm  that  the  power  of  a  sovereign  considered 

f*  •  t  i         severally,  the 

is  incapable  of  legal  limitation,,  I  always  mean  by  members  of  a 

M  a  sovereign/'  a  monarch  properly  so  called,  or  a  w^arl  in  a 
,       .  1 1     •  .         l  •       state  of  sub- 

sovereign  number  m  its  collegiate  and  sovereign  jection  to  the 

that  which  is  just  as  tried  by  the  former,  is  also  unjust  as  tried  by  the  latter  : 
or  where  law  or  morality  conflicts  with  the  law  of  God,  that  which,  is  just 
as  tried  by  the  human  rule,  is  also  unjust  as  tried  by  the  Divine. 

Though  it  signifies  conformity  or  nonconformity  to  any  determinate  law, 
the  term  justice  or  injustice  sometimes  denotes  emphatically,  conformity  or 
nonconformity  to  the  ultimate  measure  or  test  :  namely,  the  law  of  God. 
This  is  the  meaning  annexed  to  justice,  when  law  and  justice  are  opposed  : 
when  a  positive  human  rule  is  styled  unjust.  And  when  it  is  used  with 
this  meaning,  justice  is  nearly  equivalent  to  general  utility.  The  only  dif- 
ference between  them  consists  in  this  :  that,  as  agreeing  immediately  with 
the  lato  of  God,  a  given  and  compared  action  is  just ;  whilst,  as  agreeing 
immediately  with  the  principle  which  is  the  index  to  the  law  of  God,  that 
given  and  compared  action  is  generally  useful.  And  hence  it  arises,  that 
when  we  style  an  action  just  or  unjust,  we  not  uncommonly  mean  that  it  is 
generally  useful  or  pernicious. 

But  though  justice  is  nothing  more  than  conformity  to  a  given  law,  and 
though  justice  is  therefore  an  emanation  and  not  a  fountain  of  law,  a  justice 
anterior  to  law,  and  of  which  law  is  the  creature,  has  been  imagined  by 
writers  on  jurisprudence.  For  example  :  In  the  excerpt  from  Ulpian  which 
is  placed  at  the  beginning  of  the  Digests,  jus  or  law  is  derived  from  justice, 
or  is  made  the  child  of  its  own  offspring.  c<  Juri  operam  daturum  "  (says 
Ulpian)  cc  prius  nosse  oportet,  unde  nomen  juris  descendat.  Est  autem  a  jus- 
titia  appellatum:  nam,ut  eleganter  Celsus  definit,  jus  est  ars  boni  et  sequi."* 

The  probable  meaning  of  this  celebrated  jargon  it  is  not  very  easy  to 
detect.  But  it  is  likely  that  Ulpian  meant  by  justice,  general  utility  :  and 
that,  in  deriving  law  from  justice,  he  meant  that  every  law  is  or  ought  to 
be  fashioned  on  that  great  principle  of  ethics.  For  (as  I  have  already  re- 
marked) justice  is  often  synonymous  with  general  utility,  although  it  pro- 
perly signifies  conformity  to  a  given  law  :  and  (as  I  shall  now  demonstrate) 
cc  is"  or  cc  is  not,"  and  cc  ought  to  be/'  or  "  ought  not  to  be,"  are  frequently 
blended  and  confounded  by  writers  upon  law  and  morality. 

The  existence  of  a  law  is  one  thing  :  its  merits  or  demerits  Confusion  of 
are  another  thing.  Whetlier  a  law  be,  is  one  inquiry:  whether  "*f>"  or. "IS 

■  '  .         J  ,    not,"  with 

it  ought  to  be,  or  whether  it  agree  with  a  given  or  assumed   "  ought  to 

test,  is  another  and  a  distinct  inquiry.  Although  it  disagree  J^'to  be.^** 
with  a  given  or  assumed  test,  a  law  set  by  the  state,  or  a  law 


*  It  appears  from  a  MS.  note  that  the  Author  intended  to  treat  "  the  abstract  justice 
of  the  ltoman  lawyers  "  more  at  length. — S.  A. 
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body,  and       capacity.     Considered  collectively,  or  considered 

may  therefore  .  *    .  1 

be  legally       m  its  corporate  character,  a  sovereign  number  is 

imposed  by  opinion,  is  a  law  which  the  state  has  set,  or  a  law  which  opinion 
has  imposed  :  just  as  a  yard  or  bushel  used  in  a  town  or  province,  but  dif- 
fering from  the  yard  or  bushel  prescribed  by  the  sovereign  legislature,  is  a 
yard  or  bushel  to  the  inhabitants  of  the  town  or  province,  although  it  is  a 
false  measure  in  relation  to  the  legal  standard. 

When  stated  in  general  expressions,  the  difference  between  cc  is,"  or  11  is 
not"  and  "  ought  to  be,"  or  cc  ought  not  to  be,"  is  palpable.  But  though 
the  difference  is  palpable,  when  stated  in  general  expressions,  an  exposition 
of  the  particular  cases  wherein  it  has  been  forgotten,  would  occupy  a  bulky 
volume.  Of  the  numerous  particular  cases  wherein  that  palpable  difference 
has  been  completely  forgotten,  the  following  may  serve  as  samples. 

1.  Sir  William  Blackstone,  in  the  second  section  of  his  Introduction, 
talks  in  the  following  manner.  He  tells  us  "  that  the  laws  of  God  (whether 
they  are  revealed,  or  are  indicated  by  general  utility)  are  superior  in  obli- 
gation to  any  other  laws  :  that  no  human  laws  are  of  any  validity,  if  con- 
trary to  them  :  that  all  human  laws  which  are  valid,  derive  all  their  force, 
and  all  their  authority,  mediately  or  immediately,  from  those  divine  origi- 
nals." 

The  foregoing  passage  would  seem  to  import,  that  no  human  law  which 
conflicts  with  the  law  of  God,  is  obligatory  or  binding  :  or  (changing  the 
expression)  that  no  human  law  which  conflicts  with  the  law  of  God,  is  a 
law  imperative  and  proper.  Tor  as  every  imperative  law  necessarily  imposes 
a  duty,  a  law  imperative,  but  not  binding,  implies  a  contradiction  in  terms. 

If  he  had  said  that  a  human  law  which  conflicts  with  the  law  of  God, 
ought  not  to  be  imposed,  he  would  have  said  truly.  For  a  human  law 
which  conflicts  with  that  ultimate  test,  and  a  human  law  which  ought  not 
to  be  imposed,  are  one  and  the  same  object  denoted  by  different  phrases. 

But  to  say  that  a  human  law  which  conflicts  with  the  law  of  God,  is 
therefore  not  binding^  or  not  valid^  is  to  talk  stark  nonsense. 

Numberless  human  laws  adverse  to  general  utility,  have  been  and  are 
enforced  in  every  age  and  nation  :  and  yet  such  human  laws  conflict  with 
the  law  of  God  as  known  through  the  very  exponent  adopted  by  Blackstone 
himself. 

In  case  I  commit  an  act  which  is  innocuous  or  positively  useful,  but  to 
which  the  sovereign  legislating  has  annexed  a  capital  punishment,  the  tri- 
bunal which  tries  me  enforces  the  law,  in  spite  of  its  mischievous  tendency. 
If  I  object  to  the  indictment,  "  that  the  law  is  adverse  to  utility  ;"  u  that, 
by  necessary  consequence,  it  conflicts  with  the  law  of  God ;"  and  "  that, 
by  equally  necessary  consequence,  it  is  not  binding  or  valid ;"  the  tribunal 
demonstrates  the  unsoundness  of  my  objection,  by  hanging  me  up  in  pur- 
suance of  the  law  which  I  impugn. 
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sovereign  and  independent:  but,  considered  se-  bound, even 

ii!  i •    -  -I      i  Ti  as  members 

verally,  the  individuals  and   smaller  aggregates  of  the  body, 

2.  From  the  assumed  inconsistency  of  slavery  with  the  law  of  God  or 
Nature,  it  is  not  unfrequently  inferred,  by  fanatical  enemies  of  the  institu- 
tion, that  the  master  has  no  right,  or  cannot  have  a  right,  to  the  slave.  If 
they  said  that  his  right  is  pernicious,  and  that  therefore  he  ought  not  to 
have  it,  they  would  speak  to  the  purpose.  But  to  dispute  the  existence  or 
possibility  of  the  right,  is  to  talk  absurdly.  For  in  every  age,  and  in  al- 
most every  nation,  the  right  has  been  given  by  positive  law  :  whilst  that 
pernicious  disposition  of  positive  law,  has  been  backed  by  the  positive  mo- 
rality of  the  free  or  master  classes. 

3.  In  Paley's  applauded  definition  of  political  or  civil  liberty,  useful  po- 
litical liberty,  or  political  liberty  as  it  ought  to  be,  is  mistaken  for  the  thing 
to  be  defined. 

According  to  Paley,  "  civil  liberty  is  the  not  being  restrained  by  any  law, 
but  what  conduces  in  a  greater  degree  to  the  public  welfare  "  to  do  what 
we  will,  is  natural  liberty ;  to  do  what  we  will,  consistently  with  the  interest 
of  the  community  to  which  we  belong,  is  civil  liberty.55 

Now  (as  I  shall  show  hereafter)  political  or  civil  liberty  is  the  liberty 
from  legal  obligation,  which  is  left  or  granted  by  a  sovereign  government 
to  any  of  its  own  subjects.  Consequently,  political  liberty  is  liberty,  al- 
though it  be  generally  mischievous  ;  as  legal  restraint  is  restraint,  although 
it  be  generally  useful.  If  you  like,  you  may  give  the  name  of  liberty  to  re- 
straint which  you  deem  beneficent,  and  withhold  the  name  of  liberty  from 
liberty  which  you  deem  pernicious.  But,  by  thus  abusing  speech,  you 
throw  not  a  ray  of  light  on  the  nature  of  political  liberty.  You  merely 
thicken  the  ambiguities  with  which  language  is  perplexed,  and  which  are 
the  main  hindrances  to  clear  and  determinate  thinking. 

4.  All  the  older  writers  on  the  so  called  law  of  nations,  incessantly  blend 
and  confound  international  law  as  it  is,  with  international  law  as  it  ougJtt 
to  be  :  with  that  indeterminate  something  which  they  suppose  it  would  be, 
if  it  conformed  to  the  indeterminate  something  which  they  style  the  law  of 
nature. 

Of  all  the  more  celebrated  writers  on  the  so  called  law  of  nations,  Von 
Martens  of  Gottingen  (who  died  some  few  years  ago)  was  the  first  to  per- 
ceive steadily  the  palpable  difference  in  question.  He  was  the  first  to  sever 
distinctly  actual  international  morality,  from  the  morality,  whatever  it  be, 
which  ought  to  obtain  between  nations.  From  the  customary  conduct  of 
nations  in  their  various  relations  to  one  another,  he  endeavoured  to  collect 
the  morality  which  nations  habitually  observe.  And  to  this  actual  morality, 
collected  by  this  induction,  he  gave  the  distinctive  name  of  "positive  inter- 
national law,55  or  cc  jj?tactical  international  law:55  t€  positives  oder  practiscJies 
Volkerrecht." 
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^iciTi  °f  composing  that  sovereign  number  are  subject  to 
the  author.  the  supreme  body  of  which  they  are  component 
parts.  Consequently,  though  the  body  is  inevitably  indepen- 
dent of  legal  or  political  duty,  any  of  the  individuals  or  ag- 
gregates whereof  the  body  is  composed  may  be  legally  bound 
by  laws  of  which  the  body  is  the  author.  For  example  :  A 
member  of  the  house  of  lords,  or  a  member  of  the  house  of 
commons,  may  be  legally  bound  by  an  act  of  parliament, 
which,  as  one  of  the  sovereign  legislature,  he  has  concurred 
with  others  in  making.  Nay,  he  may  be  legally  bound  by 
statutes,  or  by  rules  made  judicially,  which  have  immedi- 
ately proceeded  from  subject  or  subordinate  legislatures  : 
for  a  law  which  proceeds  immediately  from  a  subject  or 
subordinate  legislature  is  set  by  the  authority  of  the  su- 
preme. 

And  hence  an  important  difference  between  monarchies 
or  governments  of  one,  and  aristocracies  or  governments  of 
a  number. 

Against  a  monarch  properly  so  called,  or  against  a  sove- 
reign number  in  its  collegiate  and  sovereign  capacity,  con- 
stitutional law  (as  I  have  remarked  already)  is  enforced,  or 
protected  from  infringement,  by  merely  moral  sanctions. 
Against  a  monarch  properly  so  called,  or  against  a  sovereign 
number  in  its  collegiate  and  sovereign  capacity,  constitu- 
tional law  and  the  law  of  nations  are  nearly  in  the  same 
predicament.  Each  is  positive  morality  rather  than  positive 
law.  The  former  is  guarded  by  sentiments  current  in  the 
given  community,  as  the  latter  is  guarded  by  sentiments 
current  amongst  nations  generally. 

But,  considered  severally,  the  members  of  a  sovereign 
body,  even  as  members  of  the  body,  may  be  legally  bound 
by  laws  of  which  the  body  is  the  author,  and  which  regard 
the  constitution  of  the  given  supreme  government. — In 
case  it  be  clothed  with  a  legal  sanction,  or  the  means  of  en- 
forcing it  judicially  be  provided  by  its  author,  a  law  set  by 
the  body  to  any  of  its  own  members  is  properly  a  positive 
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law  :  It  is  properly  a  positive  law,  or  a  law  strictly  so  called, 
although  it  be  imposed  upon  the  obliged  party  as  a  member 
of  the  body  which  sets  it.  If  the  means  of  enforcing  it  ju- 
dicially be  not  provided  by  its  author,  it  is  rather  a  rule  of 
positive  morality  than  a  rule  of  positive  law.  But  it  wants 
the  essentials  of  a  positive  law,  not  through  the  character 
of  the  party  to  whom  it  is  set  or  directed,  but  because  it  is 
not  invested  with  a  legal  or  political  sanction,  or  is  a  law 
of  imperfect  obligation  in  the  sense  of  the  Roman  jurists. — 
In  case  the  law  be  invested  with  a  legal  or  political  sanction, 
and  regard  the  constitution  or  structure  of  the  given  su- 
preme government,  a  breach  of  the  law,  by  the  party  to 
whom  it  is  set,  is  not  only  unconstitutional \  but  is  also  ille- 
gal. The  breach  of  the  law  is  unconstitutional,  inasmuch  as 
the  violated  law  regards  the  constitution  of  the  state.  The 
breach  of  the  law  is  also  illegal,  inasmuch  as  the  violated 
law  may  be  enforced  by  judicial  procedure. 

For  example  :  The  king,  as  a  limb  of  the  parliament, 
might  be  punishable  by  act  of  parliament,  in  the  event  of 
his  transgressing  the  limits  which  the  constitution  has  set 
to  his  authority  :  in  the  event,  for  instance,  of  his  pretend- 
ing to  give  to  a  proclamation  of  his  own  the  legal  effect  of 
a  statute  emanating  from  the  sovereign  legislature.  Or  the 
members  of  either  house  might  be  punishable  by  act  of  par- 
liament, if,  as  forming  a  limb  of  the  parliament,  they  ex- 
ceeded their  constitutional  powers :  if,  for  instance,  they 
pretended  to  give  that  legal  effect  to  an  ordinance  or  reso- 
lution of  their  own  body. 

Where,  then,  the  supreme  government  is  a  monarchy  or 
government  of  one,  constitutional  law,  as  against  that  go- 
vernment, is  inevitably  nothing  more  than  positive  mora- 
lity. Where  the  supreme  government  is  an  aristocracy  or  go- 
vernment of  a  number,  constitutional  law,  as  against  the 
members  of  that  government,  may  either  consist  of  positive 
morality,  or  of  a  compound  of  positive  morality  and  positive 
law.     Against  the  sovereign  body  in  its  corporate  and  sove- 
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reign  character,  it  is  inevitably  nothing  more  than  positive 
morality.  But  against  the  members  considered  severally, 
be  they  individuals  or  be  they  aggregates  of  individuals,  it 
may  be  guarded  by  legal  or  political,  as  well  as  by  moral 
sanctions. 

In  fact  or  practice,  the  members  considered  severally,  but 
considered  as  members  of  the  body,  are  commonly  free, 
wholly  or  partially,  from  legal  or  political  restraints.  For 
example  :  The  king,  as  a  limb  of  the  parliament,  is  not  re- 
sponsible legally,  or  cannot  commit  a  legal  injury  :  and,  as 
partaking  in  conduct  of  the  assembly  to  which  he  immedi- 
ately belongs,  a  member  of  the  house  of  lords,  or  a  member 
of  the  house  of  commons,  is  not  amenable  to  positive  law. 
But  though  this  freedom  from  legal  restraints  may  be  highly 
useful  or  expedient,  it  is  not  necessary  or  inevitable.  Con- 
sidered severally,  the  members  of  a  sovereign  body,  be  they 
individuals  or  be  they  aggregates  of  individuals,  may  clearly 
be  legally  amenable,  even  as  members  of  the  body,  to  laws 
which  the  body  imposes. 

And  here  I  may  remark,  that  if  a  member  considered  se- 
verally, but  considered  as  a  member  of  the  body,  be  wholly 
or  partially  free  from  legal  or  political  obligation,  that  le- 
gally irresponsible  aggregate,  or  that  legally  irresponsible 
individual,  is  restrained  or  debarred  in  two  ways  from  an 
unconstitutional  exercise  of  its  legally  unlimited  power.  1. 
Like  the  sovereign  body  of  which  it  is  a  member,  it  is 
obliged  or  restrained  morally  :  that  is  to  say,  it  is  controlled 
by  opinions  and  sentiments  current  in  the  given  commu- 
nity. 2.  If  it  affected  to  issue  a  command  which  it  is  not 
empowered  to  issue  by  its  constitutional  share  in  the  sove- 
reignty, its  unconstitutional  command  would  not  be  legally 
binding,  and  disobedience  to  that  command  would  therefore 
not  be  illegal.  Nay,  although  it  would  not  be  responsible 
legally  for  thus  exceeding  its  powers,  those  whom  it  com- 
missioned to  execute  its  unconstitutional  command,  would 
probably  be  amenable  to  positive  law,  if  they  tried  to  ac- 
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complish  their  mandate.  For  example  :  If  the  king  or  either 
of  the  houses,  by  way  of  proclamation  or  ordinance,  affected 
to  establish  a  law  equivalent  to  an  act  of  parliament,  the 
pretended  statute  would  not  be  legally  binding,  and  dis- 
obedience to  the  pretended  statute  would  therefore  not  be 
illegal.  And  although  the  king  or  the  house  would  not  be 
responsible  legally  for  this  supposed  violation  of  constitu- 
tional law  or  morality,  those  whom  the  king  or  the  house 
might  order  to  enforce  the  statute,  would  be  liable  civilly  or 
criminally,  if  they  attempted  to  execute  the  order. 

I  have  affirmed  above,  that,  taken  or  considered  severally, 
all  the  individuals  and  aggregates  composing  a  sovereign 
number  are  subject  to  the  supreme  body  of  which  they  are 
component  parts.  By  the  matter  contained  in  the  last  pa- 
ragraph, I  am  led  to  clear  the  proposition  to  which  I  have 
now  adverted,  from  a  seeming  difficulty. 

Generally  speaking,  if  a  member  of  a  sovereign  body, 
taken  or  considered  severally,  be  not  amenable  to  positive 
law,  it  is  merely  as  a  member  of  the  body  that  he  is  free 
from  legal  obligation.  Generally  speaking,  he  is  bound,  in 
his  other  characters,  by  legal  restraints.  But  in  some  of  the 
mixed  aristocracies  which  are  styled  limited  monarchies,  the 
so  called  limited  monarch  is  exempted  or  absolved  completely 
from  legal  or  political  duty.  For  example  s  According  to  a 
maxim  of  the  English  law,  the  king  is  incapable  of  commit- 
ting wrong  :  that  is  to  say,  he  is  not  responsible  legally  for 
aught  that  he  may  please  to  do,  or  for  any  forbearance  or 
omission. 

But  though  he  is  absolved  completely  from  legal  or  po- 
litical duty,  it  cannot  be  thence  inferred  that  the  king  is 
sovereign  or  supreme,  or  that  he  is  not  in  a  state  of  subjec- 
tion to  the  sovereign  or  supreme  parliament  of  which  he  is 
a  constituent  member. 

Of  the  numerous  proofs  of  this  negative  conclusion,  which 
it  were  easy  to  produce,  the  following  will  amply  suffice. — 
1.  Although  he  is  free  in  fact  from  the  fetters  of  positive 
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law,  he  is  not  incapable  of  legal  obligation.  A  law  of  the 
sovereign  parliament,  made  with  his  own  assent,  might  ren- 
der himself  and  his  successors  legally  responsible.  But  a 
monarch  properly  so  called,  or  a  sovereign  number  in  its 
corporate  and  sovereign  character,  cannot  be  rendered,  by 
any  contrivance,  amenable  to  positive  law. — 2.  If  he  affected 
to  transgress  the  limits  which  the  constitution  has  set  to 
his  authority,  disobedience  on  the  part  of  the  governed  to 
his  unconstitutional  commands,  would  not  be  illegal :  whilst 
the  ministers  or  instruments  of  his  unconstitutional  com- 
mands, would  be  legally  amenable,  for  their  unconstitutional 
obedience,  to  laws  of  that  sovereign  body  whereof  he  is 
merely  a  limb.  But  commands  issued  by  sovereigns  cannot 
be  disobeyed  by  their  subjects  without  an  infringement  of 
positive  law  :  whilst  the  ministers  or  instruments  of  such  a 
sovereign  command,  cannot  be  legally  responsible  to  any 
portion  of  the  community,  excepting  the  author  of  their 
mandate.— 3.  He  habitually  obeys  the  laws  set  by  the  so- 
vereign body  of  which  he  is  a  constituent  member.  If  he 
did  not,  he  must  speedily  yield  his  office  to  a  less  refractory 
successor,  or  the  British  constitution  must  speedily  expire. 
If  he  habitually  broke  the  laws  set  by  the  sovereign  body, 
the  other  members  of  the  body  would  probably  devise  a  re- 
medy :  though  a  prospective  and  definite  remedy,  fitted  to 
meet  the  contingency,  has  not  been  provided  by  positive 
law,  or  even  by  constitutional  morality.  Consequently,  he 
is  bound  by  a  cogent  sanction  to  respect  the  laws  of  the 
body,  although  that  cogent  sanction  is  not  predetermined 
and  certain.  A  law  which  is  set  by  the  opinion  of  the 
upper  and  lower  houses  (besides  a  law  which  is  set  by  the 
opinion  of  the  community  at  large)  constrains  him  to  observe 
habitually  the  proper  and  positive  laws  which  are  set  by  the 
entire  parliament.  —  But  habitually  obeying  the  laws  of  a 
determinate  and  sovereign  body,  he  is  not  properly  sove- 
reign :  for  such  habitual  obedience  consists  not  with  that 
independence  which  is  one  of  the  essentials  of  sovereignty. 
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And  habitually  obeying  the  laws  of  a  certain  and  supreme 
body,  he  is  really  in  a  state  of  subjection  to  that  certain  and 
supreme  body,  though  the  other  members  of  the  body,  to- 
gether with  the  rest  of  the  community,  are  commonly  styled 
his  subjects.  It  is  mainly  through  the  forms  of  procedure 
which  obtain  in  the  courts  of  justice,  that  he  is  commonly 
considered  sovereign.  He  is  clothed  by  the  British  consti- 
tution, or  rather  by  the  parliament  of  which  he  is  a  limb, 
with  subordinate  political  powers  of  administering  the  law, 
or  rather  of  supervising  its  administration.  Infringements 
of  the  lawr  are,  therefore,  in  the  style  of  procedure,  offences 
against  the  king.  In  truth,  they  are  not  offences  against 
the  king,  but  against  that  sovereign  body  of  king,  lords,  and 
commons,  by  which  our  positive  law  is  directly  or  circuit- 
ously  established.  And  to  that  sovereign  body,  and  not  to 
the  king,  the  several  members  of  the  body,  together  with 
the  rest  of  the  community,  are  truly  subject. 

But  if  sovereign  or  supreme  power  be  incapa-  The  nature  of 

.        .  .  political  or 

ble  of  legal  limitation,  or  if  every  supreme  go-  civil  liberty, 

°  -r  -         .  t         together  with 

vernment  be  legally  absolute,  wherein  (it  may  be  the  supposed 
asked)  doth  political  liberty  consist,  and  how  do  tweenfree 

.  t  -I  •    l  l       and  despotic 

the  supreme  governments  which  are  commonly  governments, 
deemed  free,  differ  from  the  supreme  govern- 
ments which  are  commonly  deemed  despotic  ? 

I  answer,  that  political  or  civil  liberty  is  the  liberty  from 
legal  obligation,  which  is  left  or  granted  by  a  sovereign  go- 
vernment to  any  of  its  own  subjects  :  and  that,  since  the 
power  of  the  government  is  incapable  of  legal  limitation, 
the  government  is  legally  free  to  abridge  their  political  li- 
berty, at  its  own  pleasure  or  discretion.  I  say  it  is  legally 
free  to  abridge  their  political  liberty,  at  its  own  pleasure  or 
discretion.  For  a  government  may  be  hindered  by  positive 
morality  from  abridging  the  political  liberty  which  it  leaves 
or  grants  to  its  subjects  :  and  it  is  bound  by  the  law  of  God, 
as  known  through  the  principle  of  utifity,  not  to  load  them 
with  legal  duties  which  general  utility  condemns. — There 
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are  kinds  of  liberty  from  legal  obligation,  which  will  not 
quadrate  with  the  foregoing  description  :  for  persons  in  a 
state  of  nature  are  independent  of  political  duty,  and  in- 
dependence of  political  duty  is  one  of  the  essentials  of  so- 
vereignty. But  political  or  civil  liberty  supposes  political 
society,  or  supposes  a  tt6\is  or  civitas  :  and  it  is  the  liberty 
from  legal  obligation  which  is  left  by  a  state  to  its  subjects, 
rather  than  the  liberty  from  legal  obligation  which  is  inhe- 
rent in  sovereign  power. 

Political  or  civil  liberty  has  been  erected  into  an  idol,  and 
extolled  with  extravagant  praises  by  doting  and  fanatical  wor* 
shippers.  But  political  or  civil  liberty  is  not  more  worthy 
of  eulogy  than  political  or  legal  restraint.  Political  or  civil 
liberty,  like  political  or  legal  restraint,  may  be  generally  use- 
ful, or  generally  pernicious ;  and  it  is  not  as  being  liberty, 
but  as  conducing  to  the  general  good,  that  political  or  civil 
liberty  is  an  object  deserving  applause. 

To  the  ignorant  and  bawling  fanatics  who  stun  you  with 
their  pother  about  liberty,  political  or  civil  liberty  seems  to 
be  the  principal  end  for  which  government  ought  to  exist. 
But  the  final  cause  or  purpose  for  which  government  ought 
to  exist,  is  the  furtherance  of  the  common  weal  to  the  greatest 
possible  extent.  And  it  must  mainly  attain  the  purpose  for 
which  it  ought  to  exist,  by  two  sets  of  means  :  first,  by  con- 
ferring such  rights  on  its  subjects  as  general  utility  com- 
mends, and  by  imposing  such  relative  duties  (or  duties  cor- 
responding to  the  rights)  as  are  necessary  to  the  enjoyment 
of  the  former  :  seco/tdl//,  by  imposing  such  absolute  duties 
(or  by  imposing  such  duties  without  corresponding  rights) 
as  tend  to  promote  the  good  of  the  political  community  at 
large,  although  they  promote  not  specially  the  interests  of 
determinate  parties.  Now  he  who  is  clothed  with  a  legal 
right,  is  also  clothed  with  a  political  liberty  :  that  is  to  say, 
he  has  the  liberty  from  legal  obligation,  which  is  necessary 
to  the  enjoyment  of  the  right.  Consequently,  in  so  far  as 
it  attains  its  appropriate  purpose  by  conferring  rights  upon 
its  subjects,  government  attains  that  purpose  through  the 
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medium  of  political  liberty.  But  since  it  must  impose  a 
duty  wherever  it  confers  a  right,  and  should  also  impose 
duties  which  have  no  corresponding  rights,  it  is  less  through 
the  medium  of  political  liberty,  than  through  that  of  legal 
restraint,  that  government  must  attain  the  purpose  for  which 
it  ought  to  exist.  To  say  that  political  liberty  ought  to  be 
its  principal  end,  or  to  say  that  its  principal  end  ought  to 
be  legal  restraint,  is  to  talk  absurdly  :  for  each  is  merely  a 
mean  to  that  furtherance  of  the  common  weal,  which  is  the 
only  ultimate  object  of  good  or  beneficent  sovereignty.  But 
though  both  propositions  are  absurd,  the  latter  of  the  two 
absurdities  is  the  least  remote  from  the  truth. — As  I  shall 
show  hereafter,  political  or  civil  liberties  rarely  exist  apart 
from  corresponding  legal  restraints.  Where  persons  in  a 
state  of  subjection  are  free  from  legal  duties,  their  liberties 
(generally  speaking)  would  be  nearly  useless  to  them- 
selves, unless  they  were  protected  in  the  enjoyment  of  their 
liberties,  by  legal  duties  on  their  fellows  :  that  is  to  say, 
unless  they  had  legal  rights  (importing  such  duties  on 
their  fellows)  to  those  political  liberties  which  are  left  them 
by  the  sovereign  government.  I  am  legally  free,  for  exam- 
ple, to  move  from  place  to  place,  in  so  far  as  I  can  move 
from  place  to  place  consistently  with  my  legal  obligations  : 
but  this  my  political  liberty  would  be  but  a  sorry  liberty, 
unless  my  fellow-subjects  were  restrained  by  a  political  duty 
from  assaulting  and  imprisoning  my  body.  Through  the 
ignorance  or  negligence  of  a  sovereign  government,  some  of 
the  civil  liberties  which  it  leaves  or  grants  to  its  subjects, 
may  not  be  protected  against  their  fellows  by  answering 
legal  duties  :  and  some  of  those  civil  liberties  may  perhaps 
be  protected  sufficiently  by  religious  and  moral  obligations. 
But,  speaking  generally,  a  political  or  civil  liberty  is  coupled 
with  a  legal  right  to  it :  and,  consequently,  political  liberty 
is  fostered  by  that  very  political  restraint  from  which  the  de- 
votees of  the  idol  liberty  are  so  fearfully  and  blindly  averse.* 

*  Political  or  civil  liberties  are  left  or  granted  by  sovereigns,  in  two 
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From  the  nature  of  political  or  civil  liberty,  I  turn  to  the 
supposed  difference  between  free  and  despotic  governments. 

Every  supreme  government  is  free  from  legal  restraints  :  or 
(what  is  the  same  proposition  dressed  in  a  different  phrase) 
every  supreme  government  is  legally  despotic.  The  distinc- 
tion, therefore,  of  governments  into  free  and  despotic,  can 
hardly  mean  that  some  of  them  are  freer  from  restraints  than 
others  :  or  that  the  subjects  of  the  governments  which  are 
denominated  free,  are  protected  against  their  governments  by 
positive  law. 

Nor  can  it  mean  that  the  governments  which  are  deno- 
minated free,  leave  or  grant  to  their  subjects  more  of  poli- 
tical liberty  than  those  which  are  styled  despotic.  For  the 
epithet  free  importing  praise,  and  the  epithet  despotic  im- 
porting blame,  they  who  distinguish  governments  into  free 
and  despotic,  suppose  that  the  first  are  better  than  the  se- 
cond. But  inasmuch  as  political  liberty  may  be  generally  use- 
ful or  pernicious,  we  cannot  infer  that  a  government  is  better 
than  another  government,  because  the  sum  of  the  liberties 
which  the  former  leaves  to  its  subjects,  exceeds  the  sum  of 
the  liberties  which  are  left  to  its  subjects  by  the  latter. 
The  excess  in  the  sum  of  the  liberties  which  the  former 
leaves  to  its  subjects,  may  be  purely  mischievous.  It  may 
consist  of  freedom  from  restraints  which  are  required  by 
the  common  weal ;  and  which  the  government  would  lay  upon 
its  subjects,  if  it  fulfilled  its  duties  to  the  Deity.    In  conse- 

ways  :  namely,  through  permissions  coupled  with  commands,  or  through 
simple  permissions.  If  a  subject  possessed  of  a  liberty  be  clothed  with  a 
legal  right  to  it,  the  liberty  was  granted  by  the  sovereign  through  a  per- 
mission coupled  with  a  command  :  a  permission  to  the  subject  who  is 
clothed  w  ith  the  legal  right,  and  a  command  to  the  subject  or  subjects  who 
are  burthened  with  the  relative  duty.  But  a  political  or  civil  liberty  left 
or  granted  to  a  subject,  may  be  merely  protected  against  his  fellows  by  re- 
ligious and  moral  obligations.  In  other  words,  the  subject  possessed  of 
the  political  liberty  may  not  be  clothed  with  a  legal  right  to  it.  And,  on 
that  supposition,  the  political  or  civil  liberty  was  left  or  granted  to  the 
subject  through  a  simple  permission  of  the  sovereign  or  state. 
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quence,  for  example,  of  that  mischievous  freedom,  its  sub- 
jects may  be  guarded  inadequately  against  one  another,  or 
against  attacks  from  external  enemies. 

They  who  distinguish  governments  into  free  and  despotic, 
probably  mean  this  : 

The  rights  which  a  government  confers,  and  the  duties 
which  it  lays  on  its  subjects,  ought  to  be  conferred  and  im- 
posed for  the  advancement  of  the  common  weal,  or  with  a 
view  to  the  aggregate  happiness  of  all  the  members  of  the 
society.  But  in  every  political  society,  the  government  de- 
viates, more  or  less,  from  that  ethical  principle  or  maxim. 
In  conferring  rights  and  imposing  duties,  it  more  or  less 
disregards  the  common  or  general  weal,  and  looks,  with  par- 
tial affection,  to  the  peculiar  and  narrower  interests  of  a  por- 
tion or  portions  of  the  community. — Now  the  governments 
which  deviate  less  from  that  ethical  principle  or  maxim,  are 
better  than  the  governments  which  deviate  more.  But,  ac- 
cording to  the  opinion  of  those  who  make  the  distinction  in 
question,  the  governments  which  deviate  less  from  that  ethical 
principle  or  maxim,  are  popular  governments  (in  the  largest 
sense  of  the  expression)  :  meaning  by  a  popular  government 
(in  the  largest  sense  of  the  expression),  any  aristocracy  (li- 
mited monarchy  or  other)  which  consists  of  such  a  number 
of  the  given  political  community  as  bears  a  large  proportion 
to  the  number  of  the  whole  society.  For  it  is  supposed  by 
those  who  make  the  distinction  in  question,  that,  where  the 
government  is  democratical  or  popular,  the  interests  of  the 
sovereign  number,  and  the  interests  of  the  entire  community, 
are  nearly  identical,  or  nearly  coincide  :  but  that,  where  the 
government  is  properly  monarchical,  or  where  the  supreme 
powers  reside  in  a  comparatively  fewr,  the  sovereign  one  or 
number  has  numerous  sinister  interests,  or  interests  which 
are  not  consistent  with  the  good  or  weal  of  the  general. — 
According,  therefore,  to  those  who  make  the  distinction  in 
question,  the  duties  which  a  government  of  many  lays  upon 
its  subjects,  are  more  consonant  to  the  general  good  than 
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the  duties  which  are  laid  upon  its  subjects  by  a  government 
of  one  or  a  few.  Consequently,  though  it  leaves  or  grants 
not  to  its  subjects  more  of  political  liberty  than  is  left  or 
granted  to  its  subjects  by  a  government  of  one  or  a  few,  it 
leaves  or  grants  to  its  subjects  more  of  the  political  liberty 
which  conduces  to  the  common  weal.  But,  as  leaving  or  grant- 
ing to  its  subjects  more  of  that  useful  liberty,  a  government 
of  many  may  be  styled  free :  whilst,  as  leaving  or  granting 
to  its  subjects  less  of  that  useful  liberty,  a  government  of 
one  or  a  few  may  be  styled  not  free,  or  may  be  styled  de- 
spotic  or  absolute.  Consequently,  a  free  government,  or  a 
good  government,  is  a  democratical  or  popular  government 
(in  the  largest  sense  of  the  expression)  :  whilst  a  despotic 
government,  or  a  bad  government,  is  either  a  monarchy 
properly  so  called,  or  any  such  narrow  aristocracy  (limited 
monarchy  or  other)  as  is  deemed  an  oligarchy. 

They  who  distinguish  governments  into  free  and  despotic, 
are  therefore  lovers  of  democracy.  By  the  epithet  free,  as 
applied  to  governments  of  many,  they  mean  that  govern- 
ments of  many  are  comparatively  good :  and  by  the  epithet 
despotic,  as  applied  to  monarchies  or  oligarchies,  they  mean 
that  monarchies  or  oligarchies  are  comparatively  bad.  The 
epithets  free  and  despotic  are  rarely,  I  think,  employed  by 
the  lovers  of  monarchy  or  oligarchy.  If  the  lovers  of  mo- 
narchy or  oligarchy  did  employ  those  epithets,  they  would 
apply  the  epithet  free  to  governments  of  one  or  a  few,  and 
the  epithet  despotic  to  governments  of  many.  For  they  think 
the  former  comparatively  good,  and  the  latter  comparatively 
bad ;  or  that  monarchical  or  oligarchical  governments  are 
better  adapted  than  popular,  to  attain  the  ultimate  purpose 
for  which  governments  ought  to  exist.  They  deny  that  the 
latter  are  less  misled  than  the  former,  by  interests  which  are 
not  consistent  with  the  common  or  general  weal  :  or,  grant- 
ing that  excellence  to  governments  of  many,  they  think  it 
greatly  outweighed  by  numerous  other  excellencies  which  they 
ascribe  to  governments  of  one  or  to  governments  of  a  few. 
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Bat  with  the  respective  merits  or  demerits  of  various 
forms  of  government,  I  have  no  direct  concern.  I  have  ex- 
amined the  current  distinction  between  free  and  despotic 
governments,  because  it  is  expressed  in  terms  which  are 
extremely  inappropriate  and  absurd,  and  which  tend  to  ob- 
scure the  independence  of  political  or  legal  obligation,  that 
is  common  to  sovereign  governments  of  all  forms  or  kinds. 

That  the  power  of  a  sovereign  is  incapable  of  why  it  has 
legal  limitation,  has  been  doubted,  and  even  de-  tha^tiielbted3 
nied.    But  the  difficulty,  like  thousands  of  others,  sovereign  Is 
probably  arose  from  a  verbal  ambiguity. — The  ^fi^d^ 
foremost  individual  member  of  a  so  called  limited  tlon* 
monarchy,  is  styled  improperly  monarch  or  sovereign.  Now 
the  power  of  a  monarch  or  sovereign,  thus  improperly  so 
styled,  is  not  only  capable  of  legal  limitations,  but  is  some- 
times actually  limited  by  positive  law.    But  monarchs  or  so- 
vereigns, thus  improperly  so  styled,  were  confounded  with 
monarchs,  and  other  sovereigns,  in  the  proper  acceptation 
of  the  terms.     And  since  the  power  of  the  former  is  capa- 
ble of  legal  limitations,  it  was  thought  that  the  power  of 
the  latter  might  be  bounded  by  similar  restraints. 

Whatever  may  be  its  origin,  the  error  is  re-  The  proposi- 
markable.     For  the  legal  independence  of  mem-  ©a  expressly" 
archs  in  the  proper  acceptation  of  the  term,  and  poHteicaivned 
of  sovereign  bodies  in  their  corporate  and  sove-  oVppoTite°par- 
reign  capacities,  not  only  follows  inevitably  from  ties  or  sects, 
the  nature  of  sovereign  power,  but  is  also  asserted  ex- 
pressly by  renowned  political  writers  of  opposite  parties  or 
sects  :  by  celebrated  advocates  of  the  governments  which  are 
decked  with  the  epithet  free,  as  by  celebrated  advocates 
of  the  governments  which  are  branded  with  the  epithet 
despotic. 

u  If  it  be  objected  (says  Sidney)  that  I  am  a  defender  of 
arbitrary  powers,  I  confess  I  cannot  comprehend  how  any 
society  can  be  established  or  subsist  without  them.  The 
difference  between  good  and  ill  governments  is  not,  that 
those  of  one  sort  have  an  arbitrary  power  which  the  others 
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have  not  :  for  thev  all  have  it:  but  that  in  those  which  are 
well  constituted,  this  power  is  so  placed  as  it  may  be  bene- 
ficial to  the  people." 

"  It  appeareth  plainly  (says  Hobbes)  to  my  understand- 
ing, that  the  soveraign  power,  whether  placed  in  one  man, 
as  in  monarchy,  or  in  one  assembly  of  men,  as  in  popular 
and  aristocraticall  commonwealths,  is  as  great  as  men  can  be 
imagined  to  make  it.  And  though  of  so  unlimited  a  power 
men  may  fancy  many  evill  consequences,  yet  the  consequence 
of  the  want  of  it,  which  is  warre  of  every  man  against  his 
neighbour,  is  much  worse.  The  condition  of  man  in  this 
life  shall  never  be  without  inconveniences  :  but  there  hap- 
peneth  in  no  commonwealth  any  great  inconvenience,  but 
what  proceeds  from  the  subjects'  disobedience.  And  whoso- 
ever, thinking  soveraign  power  too  great,  will  seek  to  make 
it  lesse,  must  subject  himselfe  to  a  power  which  can  limit 
it  :  that  is  to  say,  to  a  greater." — "  One  of  the  opinions  (says 
the  same  writer)  which  are  repugnant  to  the  nature  of  a  com- 
monwealth, is  this:  that  he  who  hath  the  soveraign  power 
is  subject  to  the  civill  lawes.  It  is  true  that  all  soveraigns 
are  subject  to  the  lawes  of  nature  ;  because  such  lawes  be 
Divine,  and  cannot  by  any  man,  or  by  any  commonwealth, 
be  abrogated.  But  to  the  civill  lawes,  or  to  the  lawes  which 
the  soveraign  maketh,  the  soveraign  is  not  subject  :  for  if 
he  were  subject  to  the  civill  lawes,  he  were  subject  to  him- 
self ;  which  were  not  subjection,  but  freedom.  The  opinion 
now  in  question,  because  it  setteth  the  civill  lawes  above  the 
soveraign,  setteth  also  a  judge  above  him,  and  a  power  to 
punish' him  :  which  is  to  make  a  new  soveraign  ;  and,  again, 
for  the  same  reason,  a  third  to  punish  the  second  ;  and  so 
continually  without  end,  to  the  confusion  and  dissolution  of 
the  commonwealth." — "The  difference  (says  the  same  writer) 
between  the  kinds  or  forms  of  commonwealth,  consistelh 
not  in  a  difference  between  their  powers,  but  in  a  difference 
between  their  aptitudes  to  produce  the  peace  and  security 
of  the  people  :  which  is  their  end."* 

*  By  his  modern  censors,  French,  German,  and  even  English,  Hobbes's 
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Before  I  discuss  the  origin  of  political  govern-  a  sovereign 

°.    .       1  .         0  .  government 

ment  and  society,  1  wiJl  briefly  examine  a  topic  of  one,  or  a 
allied  to  the  liberty  of  sovereigns  from  political  or  vemmentffa 

,         1  .  number  in  its 

legal  restraints.  collegiate  and 

main  design,  in  his  various  treatises  on  politics,  is  grossly  and  thoroughly 
mistaken.  With  a  marvellous  ignorance  of  the  writings  which  they  impu- 
dently presume  to  condemn,  they  style  him  "  the  apologist  of  tyranny  " 
meaning  by  that  rant,  that  his  main  design  is  the  defence  of  monarchical 
government.  Now,  though  he  prefers  monarchical,  to  popular  or  oligarchical 
government,  it  is  certain  that  his  main  design  is  the  establishment  of  these 
propositions  :  1.  That  sovereign  power,  whether  it  reside  in  one,  or  in  nuuty 
or  a  few,  cannot  be  limited  by  positive  law:  2.  That  a  p resent  or  estab- 
lished government,  be  it  a  government  of  one,  or  a  government  of  many  or  a 
few,  cannot  be  disobeyed  by  its  subjects  consistently  with  the  common  weal, 
or  consistently  with  the  law  of  God  as  known  through  utility  or  the  scrip- 
tures.— That  his  principal  purpose  is  not  the  defence  of  monarchy,  is  suffi- 
ciently evinced  by  the  following  passages  from  his  Leviathan.  "  The  pros- 
perity of  a  people  ruled  by  an  aristocraticali  or  democraticall  assembly, 
cometh  not  from  aristocracy  or  democracy,  but  from  the  obedience  and 
concord  of  the  subjects  :  nor  do  the  people  flourish  in  a  monarchy,  because 
they  are  ruled  by  one  man,  but  because  they  obey  him.  Take  away  in  a 
state  of  any  kind,  the  obedience,  and  consequently  the  concord  of  the  peo- 
ple, and  they  shall  not  only  not  flourish,  but  in  short  time  be  dissolved. 
And  they  that  go  about  by  disobedience  to  doe  no  more  than  reforme  the 
commonwealth,  shall  find  they  doe  thereby  destroy  it."  "  In  monarchy  one 
man  is  supreme  ;  and  all  other  men  who  have  power  in  the  state,  have  it 
by  his  commission,  and  during  his  pleasure.  In  aristocracy  or  democracy 
there  is  one  supreme  assembly  ;  which  supreme  assembly  hath  the  same 
unlimited  power  that  in  monarchy  belongeth  to  the  monarch.  And  which 
is  the  best  of  these  three  kinds  of  government,  is  not  to  be  disputed  there 
where  any  of  them  is  already  established/'  So  many  similar  passages  occur 
in  the  same  treatise,  and  also  in  his  treatise  De  Cive,  that  they  who  confi- 
dently style  him  "  the  apologist  of  tyranny  or  monarchy,"  must  have  taken 
their  notion  of  his  purpose  from  mere  hearsay.  A  dip  here  or  there  into 
either  of  the  decried  books,  would  have  led  them  to  withhold  their  sentence. 
To  those  who  have  really  read,  although  in  a  cursory  manner,  these  the 
most  lucid  and  easy  of  profound  and  elaborate  compositions,  the  current 
conception  of  their  object  and  tendency  is  utterly  laughable. 

The  capital  errors  in  Hobbes's  political  treatises,  are  the  following. — 
1.  He  inculcates  too  absolutely  the  religious  obligation  of  obedience  to 
present  or  established  government.  He  makes  not  the  requisite  allowance 
for  the  anomalous  and  excepted  cases  wherein  disobedience  is  counselled 
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sovon^n  ca-       A  sovereign  government  of  one,  or  a  sovereign 

pacitY,  has  no  n  ,  .       .  .  n       .    ,  -■ 

legal  rights     government  oi  a  number  in  its  collegiate  and  so- 
a^^t^n^f  vereign  capacity,  has  no  legal  rights  (in  the  proper 
a^Lw  /Is      acceptation  of  the  term)  agai)ist  its  own  subjects, 
own  subjects.       Every  legal  right  is  the  creature  of  a  positive 

by  that  very  principle  of  utility  which  indicates  the  duty  of  submission. 
Writing  in  a  season  of  civil  discord,  or  writing*  in  apprehension  of  its  ap- 
proach, he  naturally  fixed  his  attention  on  the  glaring  mischiefs  of  resis- 
tance, and  scarcely  adverted  to  the  mischiefs  which  obedience  occasionally 
engenders.  And  although  his  integrity  was  not  less  remarkable  than  the 
gigantic  strength  of  his  understanding,  we  may  presume  that  his  extreme 
t  imidity  somewhat  corrupted  his  judgment,  and  inclined  him  to  insist  un- 
duly upon  the  evils  of  rebellion  and  strife. — 2.  Instead  of  directly  deriving 
the  existence  of  political  government,  from  a  perception  by  the  bulk  of  the 
governed  of  its  great  and  obvious  expediency,  he  ascribes  the  origin  of  so- 
vereignty, and  of  independent  political  society,  to  a  fictitious  agreement  or 
covenant.  He  imagines  that  the  future  subjects  covenant  with  one  another, 
or  that  the  future  subjects  covenant  with  the  future  sovereign,  to  obey  with- 
out reserve  every  command  of  the  latter:  And  of  this  imaginary  covenant, 
immediately  pi'eceding  the  formation  of  the  political  government  and  com- 
munity, the  religious  duty  of  the  subjects  to  render  unlimited  submission, 
and  the  divine  right  of  the  sovereign  to  exact  and  receive  such  submission, 
arc,  according  to  Hobbes,  necessary  and  permanent  consequences.  He 
supposes,  indeed,  that  the  subjects  are  induced  to  make  that  agreement, 
by  their  perception  of  the  expediency  of  government,  and  by  their  desire 
to  escape  from  anarchy.  But,  placing  his  system  immediately  on  that  in- 
terposed figment,  instead  of  resting  it  directly  on  the  ultimate  basis  of 
utility,  he  often  arrives  at  his  conclusions  in  a  sophistical  and  quibbling 
manner,  though  his  conclusions  are  commonly  such  as  the  principle  of 
utility  will  warrant.  The  religious  duty  of  the  subjects  to  render  unlimited 
obedience,  and  the  divine  right  of  the  sovereign  to  exact  and  receive  such 
obedience,  cannot,  indeed,  be  reckoned  amongst  those  of  Hobbes's  conclu- 
sions which  that  principle  will  justify.  In  truth,  the  duty  and  the  right 
cannot  be  inferred  logically  even  from  his  own  fiction.  For,  according  to 
his  own  fiction,  the  subjects  were  induced  to  promise  obedience,  by  their 
perception  of  the  utility  of  government  :  and,  since  their  inducement  to  the 
promise  was  that  perception  of  utility,  they  hardly  promised  to  obey  in 
those  anomalous  cases  wherein  the  evils  of  anarchy  are  surpassed  by  the 
evils  of  submission.  And  though  they  promised  to  obey  even  in  those 
cases,  they  are  not  religiously  obliged  to  render  unlimited  obedience  :  for, 
as  the  principle  of  general  utility  is  the  index  to  religious  obligations,  no 
religious  obligation  can  possibly  arise  from  a  promise  whose  tendency  is 
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law  :  and  it  answers  to  a  relative  duty  imposed  by  that 
positive  law,  and  incumbent  on  a  person  or  persons  other 
than  the  person  or  persons  in  whom  the  right  resides.  To 
every  legal  right,  there  are  therefore  three  parties  :  The  so- 

generally  pernicious.  Besides,  though  the  subject  founders  of  the  political 
community  were  religiously  obliged  by  their  mischievous  promise,  a  reli- 
gious obligation  would  hardly  be  imposed  upon  their  followers,  by  virtue  of 
a  mischievous  agreement  to  which  their  followers  were  strangers.  The  last 
objection,  however,  is  not  exclusively  applicable  to  Hobbes's  peculiar  fiction. 
That,  or  a  like  objection,  may  bo  urged  against  all  the  romances  which  de- 
rive the  existence  of  government  from  a  fancied  original  contract.  Whether 
we  suppose,  with  Hobbes,  that  the  subjects  were  the  only  promisers,  or  we 
suppose,  with  others,  that  the  sovereign  also  covenanted;  whether  we  sup- 
pose, with  Hobbes,  that  they  promised  unlimited  obedience,  or  we  suppose, 
with  others,  that  their  promise  contained  reservations  ;  we  can  hardly  sup- 
pose that  the  contract  of  the  founders,  unless  it  be  presently  useful,  im- 
poses religious  obligations  on  the  present  members  of  the  community. 

If  these  two  capital  errors  be  kept  in  mind  by  the  reader,  Hobbes's  ex- 
tremely celebrated  but  extremely  neglected  treatises  may  be  read  to  great 
advantage.  I  know  of  no  other  writer  (excepting  our  great  cotemporary 
Jeremy  Bent-ham)  who  has  uttered  so  many  truths,  at  once  new  and  im- 
portant, concerning  the  necessary  structure  of  supreme  political  govern- 
ment, and  the  larger  of  the  necessary  distinctions  implied  by  positive  law. 
And  lie  is  signally  gifted  with  the  talent,  peculiar  to  writers  of  genius,  of 
inciting  the  mind  of  the  student  to  active  and  original  thought. 

The  authors  of  the  antipathy  with  which  he  is  commonly  regarded,  were 
the  papistical  clergy  of  the  Roman  Catholic  Church,  the  high  church  clergy 
of  the  Church  of  England,  and  the  Presbyterian  clergy  of  the  true  blue 
complexion.  In  matters  ecclesiastical  (a  phrase  of  uncertain  meaning,  and 
therefore  of  measureless  compass),  independence  of  secular  authority  was 
more  or  less  affected  by  churchmen  of  each  of  those  factions.  In  other 
words,  they  held  that  their  own  church  was  coordinate  with  the  secular  go- 
vernment :  or  that  the  secular  government  was  not  of  itself  supreme,  but 
rather  partook  in  the  supreme  powers  with  one  or  more  of  the  clerical  orde  r. 
Hobbes's  unfailing  loyalty  to  the  present  temporal  sovereign,  was  alarmed 
and  offended  by  this  anarchical  pretension  :  and  he  repelled  it  with  a  weight 
of  reason,  and  an  aptness  and  pungency  of  expression,  which  the  aspiring 
and  vindictive  priests  did  bitterly  feel  and  resent.  Accordingly,  they  as- 
sailed him  with  the  poisoned  weapons  which  are  ministered  by  malignity 
and  cowardice.  All  of  them  twitted  him  (agreeably  to  their  wont)  with  flat 
atheism  :  whilst  some  of  them  affected  to  style  him  an  apologist  of  tyranny 
or  misrule,  and  to  rank  him  with  the  perverse  writers  (Macchiavelli,  for 
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vereign  government  of  one  or  a  number,  which  sets  the  po- 
sitive Jaw;  and  which,  through  the  positive  law  confers  the 
legal  right,  and  imposes  the  relative  duty  :  the  person  or  per* 
sons  on  whom  the  right  is  conferred  :  the  person  or  persons 

example)  who  really  have  applauded  tyranny  maintained  by  ability  and 
courage.  By  these  calumnies,  those  conspiring-  and  potent  factions  black- 
ened the  reputation  of  their  common  enemy.  And  so  deep  and  enduring 
is  the  impression  which  they  made  upon  the  public  mind,  that  cc  Hobbes 
the  atheist,55  or  "  Hobbes  the  apologist  of  tyranny,"  is  still  regarded  with 
pious,  or  with  republican  horror,  by  all  but  the  extremely  few  who  have 
ventured  to  examine  his  writings. 

Of  positive  atheism  ;  of  mere  scepticism  concerning  the  existence  of 
the  Deity  ;  or  of,  what  is  more  impious  and  mischievous  than  either,  a 
religion  imputing  to  the  Deity  human  infirmities  and  vices  ;  there  is  not, 
I  believe,  in  any  of  his  writings,  the  shadow  of  a  shade. 

It  is  true  that  he  prefers  monarchical  (though  he  intimates  his  prefer- 
ence rarely),  to  popular  or  oligarchical  government.  If,  then,  tyranny  be 
synonymous  with  monarchy,  he  is  certainly  an  apologist  and  fautor  of 
tyranny,  inasmuch  as  he  inclines  to  the  one,  rather  than  the  many  or  the 
few.  But  if  tyranny  be  synonymous  with  misrule,  or  if  tyranny  be  spe- 
cially synonymous  with  monarchical  misrule,  he  is  not  of  the  apologists 
and  fautors  of  tyranny,  but  may  rank  with  the  ablest  and  most  zealous  of 
its  foes.  Scarcely  a  single  advocate  of  free  or  popular  institutions,  even 
in  these  latter  and  comparatively  enlightened  ages,  perceives  and  incul- 
cates so  clearly  and  earnestly  as  he,  the  principal  cause  and  preventive  of 
tyrannous  or  bad  government.  The  principal  cause  of  tyrannous  or  bad 
government,  is  ignorance,  on  the  part  of  the  multitude,  of  sound  political 
science  (in  the  largest  sense  of  the  expression)  :  that  is  to  say,  political 
(Economy i  with  the  two  great  branches  of  ethics,  as  well  as  politics  (in  the 
strict  acceptation  of  the  term).  And  if  such  be  the  principal  cause  of  tyran- 
nous or  bad  government,  the  principal  preventive  of  the  evil  must  lie  in  the 
diffusion  of  such  knowledge  throughout  the  mass  of  the  community.  Com- 
pared with  this,  the  best  political  constitution  that  the  wit  of  man  could 
devise,  were  surely  a  poor  security  for  good  or  beneficent  rule. — Now  in 
those  departments  of  his  treatises  on  politics,  which  are  concerned  with 
t€  the  office  (or  duty)  of  the  sovereign",  Hobbes  insists  on  the  following 
propositions  :  That  good  and  stable  government  is  simply  or  nearly  impossi- 
ble, unless  the  fundamentals  of  political  science  be  known  by  the  bulk  of  the 
people  r  that  the  bulk  of  the  people  are  as  capable  of  receiving  such  science 
as  the  loftiest  and  proudest  of  their  superiors  in  station,  wealth,  or  learn- 
ing :  that  to  provide  for  the  diffusion  of  such  science  throughout  the  bulk 
of  the  people,  may  be  classed  with  the  weightiest  of  the  duties  which  t lie 


J  URISPllUDENCE  DETERMINED. 


25:3 


on  whom  the  duty  is  imposed,  or  to  whom  the  positive  law 
is  set  or  directed, — -As  I  shall  show  hereafter,  the  person  or 
persons  invested  with  the  right,  are  not  necessarily  mem- 
bers of  the  independent  political  society  w  herein  the  author 

Deity  lays  upon  the  sovereign  :  that  he  is  bound  to  hear  their  complaints, 
and  even  to  seek  their  advice,  in  order  that  he  may  better  understand  the  na- 
ture of  their  wants,  and  may  better  adapt  his  institutions  to  the  advancement 
of  the  general  good  :  that  he  is  bound  to  render  his  laws  as  compendious 
and  clear  as  possible,  and  also  to  proinulge  a  knowledge  of  their  more  im- 
portant provisions  through  every  possible  channel :  that  if  the  bulk  of  his 
people  know  their  duties  imperfectly,  for  want  of  the  instruction  which  he 
is  able  and  bound  to  impart,  he  is  responsible  religiously  for  all  their  breaches 
of  the  duties  whereof  he  hath  left  them  in  ignorance. 

In  regard  to  the  respective  aptitudes  of  the  several  forms  of  government 
to  accomplish  the  ultimate  purpose  for  which  government  ought  to  exist, 
llobbes's  opinion  closely  resembles  the  doctrine  which,  about  the  middle 
of  the  eighteenth  century,  was  taught  by  the  French  philosophers  who  are 
styled  emphatically  the  (Economists. — In  order,  say  the  Q^conomists,  to  the 
being  of  a  good  government,  two  things  must  preexist  :  1.  Know  ledge  by 
the  bulk  of  the  people,  of  the  elements  of  political  science  (in  the  largest 
sense  of  the  expression)  :  2.  A  numerous  body  of  citizens  versed  in  politi- 
cal science,  and  not  misled  by  interests  conflicting  with  the  common  weal, 
who  may  shape  the  political  opinions,  and  steer  the  political  conduct*  of 
the  less  profoundly  informed,  though  instructed  and  rational  multitude. — 
Without  that  knowledge  in  the  bulk  of  the  people,  and  without  that  nu- 
merous body  of  cc  gens  Ittmineux  the  government,  say  the  (Economists, 
will  surely  be  bad,  be  it  a  government  of  one  or  a  few,  or  be  it  a  govern- 
ment of  many.  If  it  be  a  government  of  one  or  a  few,  it  will  consult  ex- 
clusively the  peculiar  and  narrow  interests  of  a  portion  or  portions  of  the 
community  :  for  it  will  not  be  constrained  to  the  advancement  of  the  gene- 
ral or  common  good,  by  the  general  opinion  of  a  duly  instructed  society. 
If  it  be  a  government  of  many,  it  may  not  be  diverted  from  the  advance- 
ment of  the  general  or  common  gr>od,  by  partial  and  sinister  regard  for 
peculiar  and  narrow  interests  :  but,  being  controlled  by  the  general  opinion 
of  the  society,  and  that  society  not  being  duly  instructed,  it  will  often  be 
turned  from  the  paths  leading  to  its  appropriate  end,  by  the  restive  and 
tyrannous  prejudices  of  an  ignorant  and  asinine  multitude. — But,  given 
that  knowledge  in  the  bidk  of  the  people,  and  given  that  numerous  body 
of  "  light-diffusing  citizens",  the  government,  say  the  CEconomists,  let  the 
form  be  what  it  may,  will  be  strongly  and  steadily  impelled  to  the  further- 
ance of  the  general  good,  by  the  sound  and  commanding  morality  obtain- 
ing throughout  the  community.    And,  for  numerous  and  plausible  reasons 
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of  the  law  is  sovereign  or  supreme.  The  person  or  persons 
invested  with  the  right,  may  be  a  member  or  members,  so- 
vereign or  subject,  of  another  society  political  and  indepen- 
dent. But  (taking  the  proposition  with  the  slight  correc- 
tives which  I  shall  state  hereafter)  the  person  or  persons  on 

(which  my  limits  compel  me  to  omit),  they  affirm,  that,  in  any  society  thus 
duly  instructed,  monarchical  government  would  not  only  be  the  best,  but 
would  surely  be  chosen  by  that  enlightened  community,  in  preference  to  a 
government  of  a  few,  or  even  to  a  government  of  many. 

Such  is  the  opinion  (stated  briefly,  and  without  their  peculiar  phraseo- 
logy) which  was  taught  by  Quesnai  and  the  other  (Economists,  about  the 
middle  of  the  last  century.  And  such  is  also  the  opinion  (although  he 
conceived  it  less  clearly,  and  less  completely,  than  they)  which  was  pub- 
lished by  their  great  precursor,  in  the  middle  of  the  century  preceding. 

The  opinion  taught  by  the  (Economists  is  rather,  perhaps,  defective, 
than  positively  erroneous.  Their  oj^inion,  perhaj)s,  is  sound,  so  far  as  it 
reaches  :  but  they  leave  an  essential  consideration  uncanvassed  and  nearly 
untouched. — In  a  political  community  not  duly  instructed,  a  government 
good  and  stable  is,  I  believe,  impossible  :  and  in  a  political  community 
duly  instructed,  monarchy,  I  incline  to  believe,  w  ere  better  than  democracy. 
But  in  a  political  community  not  duly  instructed,  is  not  popular  govern- 
ment, with  all  its  awkward  complexness,  less  inconvenient  than  monarchy  ? 
And,  unless  the  government  be  popular,  can  a  political  community  not 
duly  instructed,  emerge  from  darkness  to  light  ?  from  the  ignorance  of  po- 
litical science,  which  is  the  principal  cause  of  misrule,  to  the  knowledge  of 
political  science,  which  were  the  best  security  against  it  ? — To  these  ques- 
tions, the  (Economists  hardly  advert  :  and,  unhappily,  the  best  of  possible 
governments  for  a  society  already  enlightened,  is,  when  compared  with 
these,  a  question  of  little  importance.  The  (Economists,  indeed,  occa- 
sionally admit,  cc  que  dans  Vetat  cT  ignorance  l'autorite  est  plus  dangereuse 
dans  les  mains  d'uii  seul,  qu'elle  ne  Test  dans  les  mains  de  plusieurs". 
But  with  this  consideration  they  rarely  meddle.  They  commonly  infer  or  as- 
sume, that,  since  in  the  state  of  ignorance  the  government  is  inevitably  bad, 
the  form  of  the  government,  during  that  state,  is  a  matter  of  consummate 
indifference.  Agreeing  with  them  in  most  of  their  premises,  I  arrive  at 
an  inference  extremely  remote  from  theirs  :  namely,  that  in  a  community 
already  enlightened,  the  form  of  the  government  were  nearly  a  matter  of 
indifference  ;  but  that  where  a  community  is  still  in  the  state  of  ignorance, 
the  form  of  the  government  is  a  matter  of  the  highest  importance. 

The  political  and  ceconomical  system  of  Quesnai  and  the  other  (Econo- 
mists, is  stated  concisely  and  clearly  by  M.  Mercier  de  la  Riviere  in  his 
"  L'Ordre  Naturel  et  Essentiel  des  Societes  Politiques." 
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whom  the  duty  is  imposed,  or  to  whom  the  law  is  set  or  di- 
rected, are  necessarily  members  of  the  independent  political 
society  wherein  the  author  of  the  law  is  sovereign  or  su- 
preme. For  unless  the  party  burthened  with  the  duty  were 
subject  to  the  author  of  the  law,  the  party  would  not  be  ob- 
noxious to  the  legal  or  political  sanction  by  which  the  duty 
and  the  right  are  respectively  enforced  and  protected. — A 
government  can  hardly  impose  legal  duties  or  obligations 
upon  members  of  foreign  societies  :  although  it  can  invest 
them  w7ith  legal  rights, by  imposing  relative  duties  upon  mem- 
bers of  its  own  community.  A  party  bearing  a  legal  right, 
is  not  necessarily  burthened  with  a  legal  trust.  Conse- 
quently, a  party  may  bear  and  exercise  a  legal  right,  though 
the  party  cannot  be  touched  by  the  might  or  power  of  its 
author.  But  unless  the  opposite  party,  or  the  party  bur- 
thened with  the  relative  duty,  could  be  touched  by  the  might 
of  its  author,  the  right  and  the  relative  duty,  with  the  law 
which  confers  and  imposes  them,  were  merely  nominal  and 
illusory.  And  (taking  the  proposition  with  the  slight  cor- 
rectives which  I  shall  state  hereafter)  a  person  obnoxious  to 
the  sanction  enforcing  a  positive  law,  is  necessarily  subject 
to  the  author  of  the  law,  or  is  necessarily  a  member  of  the 
society  wherein  the  author  is  sovereign. 

It  follows  from  the  essentials  of  a  legal  right,  that  a  sove- 
reign government  of  one,  or  a  sovereign  government  of  a 
number  in  its  collegiate  and  sovereign  capacity,  has  no  legal 
rights  (in  the  proper  acceptation  of  the  term)  against  its  own 
subjects. 

To  every  legal  right,  there  are  three  several  parties  • 
namely,  a  party  bearing  the  right ;  a  party  burthened  with 
the  relative  duty  ;  and  a  sovereign  government  setting  the 
law  through  which  the  right  and  the  duty  are  respectively 
conferred  and  imposed.  A  sovereign  government  cannot  ac- 
quire rights  through  laws  set  by  itself  to  its  own  subjects. 
A  man  is  no  more  able  to  confer  a  right  on  himself,  than  he 
is  able  to  impose  on  himself  a  law  or  a  duty.     Every  party 
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bearing  a  right  (divine,  legal,  or  moral)  has  necessarily  ac- 
quired the  right  through  the  might  or  power  of  another  : 
that  is  to  say,  through  a  law  and  a  duty  (proper  or  improper) 
laid  by  that  other  party  on  a  further  and  distinct  party. 
Consequently,  if  a  sovereign  government  had  legal  rights 
against  its  own  subjects,  those  rights  were  the  creatures  of 
positive  laws  set  to  its  own  subjects  by  a  third  person  or 
body.  And,  as  every  positive  law  is  laid  by  a  sovereign 
government  on  a  person  or  persons  in  a  state  of  subjection 
to  itself,  that  third  person  or  body  were  sovereign  in  that 
community  whose  own  sovereign  government  bore  the  legal 
rights  :  that  is  to  say,  the  community  were  subject  to  its 
own  sovereign,  and  were  also  subject  to  a  sovereign  con- 
ferring rights  upon  its  own.  Which  is  impossible  and  ab- 
surd.* 

"  Right  is  *  It  lias  often  been  affirmed  that  "right  is  might",  or  that 

mi£llt-"  M  might  is  right".     But  this  paradoxical  proposition  (a  great 

favourite  with  shallow  scoffers  and  buffoons)  is  either  a  flat  truism  affect- 
edly and  darkly  expressed,  or  is  thoroughly  false  and  absurd. 

If  it  mean  that  a  party  who  possesses  a  right  possesses  the  right  through 
might  or  power  of  his  own,  the  proposition  is  false  and  absurd.  For  a 
party  who  possesses  a  right  necessarily  possesses  the  right  through  the 
might  or  power  of  another  :  namely,  the  author  of  the  law  by  which  the 
right  is  conferred,  and  by  which  the  duty  answering  to  the  right  is  laid  on 
a  third  and  distinct  party.  Speaking  generally,  a  pei'son  who  is  clothed 
with  a  right  is  weak  rather  than  mighty  ;  and  unless  he  were  shielded  from 
harm  by  the  might  of  the  author  of  the  right,  he  would  live,  by  reason  of 
his  weakness,  in  ceaseless  insecurity  and  alarm.  For  example  :  Such,  is 
the  predicament  of  persons  clothed  with  legal  rights,  who  are  merely  sub- 
ject members  of  an  independent  political  society,  and  who  owe  their  legal 
rights  to  the  might  and  pleasure  of  their  sovereign. 

If  it  mean  that  right  and  might  are  one  and  the  same  thing,  or  are 
merely  different  names  for  one  and  the  same  object,  the  proposition  in 
question  is  also  false  and  absurd.  My  physical  ability  to  move  about, 
when  my  body  is  free  from  bonds,  may  be  called  wig/it  or  power,  but  can- 
not be  called  a  right:  though  my  ability  to  move  about,  without  hindrance 
from  you,  may  doubtless  be  styled  a  right,  with  perfect  precision  and  pro- 
priety, if  I  owe  the  ability  to  a  law  imposed  upon  you  by  another. 

If  it  mean  that  every  right  is  a  creature  of  might  or  power,  the  propo- 
sition is  merely  a  truism  disguised  in  paradoxical  language.      For  every 
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But  so  far  as  they  are  bound  by  the  law  of  God  to  obey 
their  temporal  sovereign,  a  sovereign  government  has  rights 
dioinc  against  its  own  subjects  :  rights  which  are  conferred 
upon  itself,  through  duties  which  are  laid  upon  its  subjects, 

right  (divine,  legal,  or  moral)  rests  on  a  relative  duty  :  that  is  to  say,  a 
duty  lying  on  a  party  or  parties  other  than  the  party  or  parties  in  whom 
the  right  resides.  And,  manifestly,  that  relative  duty  would  not  be  a  duty 
substantially,  if  the  law  which  affects  to  impose  it  were  not  sustained  by 
might. 

I  will  briefly  remark,  before  I  conclude  the  note,  that  . 
"  right  "  has  two  meanings  which  ought  to  be  distinguished  meaning 

The  noun  substantive  cca  right"  signifies  that  which  jurists  as  meaning 
denominate  "  a  faculty"  :  that  which  resides  in  a  determinate    'Justlce  • 
party  or  parties,  by  virtue  of  a  given  law  ;  and  which  avails  against  a 
party  or  parties  (or  answers  to  a  duty  lying  on  a  party  or  parties)  other 
than  the  party  or  parties  in  whom  it  resides.     And  the  noun  substantive 
"  rights  "  is  the  plural  of  the  noun  substantive  "  a  right  ".     But  the  ex- 
pression "  right ",  when  it  is  used  as  an  adjective,  is  equivalent  to  the  ad- 
jective "just":  as  the  adverb  "rightly"  is  equivalent  to  the  adverb 
"justly  ".     And,  when  it  is  used  as  the  abstract  name  corresponding  to 
the  adjective  "  right  ",  the  noun  substantive  "  right  "  is  synonymous  with 
the  noun  substantive  "justice  ". — If,  for  example,  T  owe  you  a  hundred 
pounds,  you  have  "  a  right  "  to  the  payment  of  the  money  :  a  right  im- 
porting an  obligation  to  pay  the  money,  which  is  incumbent  upon  me. 
Now  in  case  I  make  the  payment  to  which  you  have  "  a  right  ",  I  do  that 
which  is  "right"  or  just,  or  I  do  that  which  consists  with  "right"  or 
justice. — Again  :  I  have  "  a  right "  to  the  quiet  enjoyment  of  my  house  : 
a  right  importing  a  duty  to  forbear  from  disturbing  my  enjoyment,  which 
lies  upon  other  persons  generally,  or  lies  upon  the  world  at  large.  Now 
they  who  practise  the  forbearance  to  which  T  have  "  a  right ",  conduct 
themselves  therein  "  rightly  "  or  justly.     Or  so  far  as  they  practise  the  for- 
bearance to  which  I  have  "  a  right  ",  their  conduct  is  "  right  "  or  just.  Or 
so  far  as  they  practise  the  forbearance  to  which  I  have  "  a  right  ",  they  are 
observant  of  "  right  "  or  justice. 

It  is  manifest  that  "right"  as  signifying  "faculty",  and  "right"  as 
signifying  "justice",  are  widely  different  though  not  unconnected  terms. 
13 ut,  nevertheless,  the  terms  are  confounded  by  many  of  the  writers  who 
attempt  a  definition  of  "  right  ":  and  their  attempts  to  determine  the  mean- 
ing of  that  very  perplexing  expression,  are,  therefore,  sheer  jargon.  By 
many  of  the  German  writers  on  the  sciences  of  law  and  morality  (as  by 
Kant,  for  example,  in  his  "  Metaphysical  Principles  of  Jurisprudence  "), 
"right"  in  the  one  sense,  is  blended  with  "right"  in  the  other.  And 
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by  laws  of  a  common  superior.  And  so  far  as  the  members 
of  its  own  community  are  severally  constrained  to  obey  it  by 

through  the  disquisition  on  "  right"  or  "  rights",  which  occurs  in  his  "  Moral 
Philosophy      Paley  obviously  wavers  between  the  dissimilar  meanings. 

An  adequate  definition  of  "a  right",  or  of  "right"  as  signifying 
"faculty",  cannot,  indeed,  be  rendered  easily.  In  order  to  a  definition  of 
"  a  right  ",  or  of  "  right  "  as  signifying  "  faculty  ",  we  must  determine  the 
respective  differences  of  the  principal  kinds  of  rights,  and  also  the  respective 
meanings  of  many  intricate  terms  which  are  implied  by  the  term  to  be  defined. 
"Bight"  as  Italian.  "  diritto  ",  the  French  "  droit  ",  the  German 

meaning  "fa-   <c  recht",  and  the  English  "  right  ",  signify  "  right"  as  mean- 
"^ght'^as      *ng  u  faculty  ",  and  also  signify  "  justice  "  :  though  each  of 
m^anjp&         those  several  tongues  has  a  name  which  is  appropriate  to 
"justice",  and  by  which,  it  is  denoted  without  ambiguity. 

In  the  Latin,  Italian,  French,  and  German,  the  name  which  signifies 
"  right"  as  meaning  "faculty",  also  signifies  "law":  "jus",  "diritto", 
"droit",  or  "recht",  denoting  indifferently  either  of  the  two  objects. 
Accordingly,  the  "recht"  which  signifies  "law",  and  the  "recht"  which 
signifies  "  right  "  as  meaning  "  faculty  ",  are  confounded  by  German  writers 
ou  the  philosophy  or  rationale  of  law,  and  even  by  German  expositors  of 
particular  systems  of  jurisprudence.  Not  perceiving  that  the  two  names 
are  names  respectively  for  two  disparate  objects,  they  make  of  the  two 
objects,  or  make  of  the  two  names,  one  "recht":  Which  one  "recht",  as 
forming  a  genus  or  kind,  they  divide  into  two  species  or  two  sorts  :  namely, 
the  "  recht  "  equivalent  to  "  law  ",  and  the  "  recht  "  equivalent  to  "  right  " 
as  meaning  "  faculty  ".  And  since  the  strongest  and  wariest  minds  are 
often  ensnared  by  ambiguous  words,  their  confusion  of  those  disparate  ob- 
jects is  a  venial  error.  Some,  however,  of  these  German  writers  are  guilty 
of  a  grave  offence  against  good  sense  and  taste.  They  thicken  the  mess 
which  that  confusion  produces,  with  a  misapplication  of  terms  borrowed 
from  the  Kantian  philosophy.  They  divide  "  recht",  as  forming  the  genus 
or  kind,  into  "  recht  in  the  objective  sense  ",  and  "  reclit  in  the  subjective 
sense  "  :  denoting  by  the  former  of  those  unapposite  phrases,  "  law  ";  and 
denoting  by  the  latter,  "right"  as  meaning  "faculty  ". 

The  confusion  of  "  law  "  and  "  right  ",  our  own  writers  avoid  :  for  the 
two  disparate  objects  which  the  terms  respectively  signify,  are  commonly 
denoted  in  our  own  language  by  palpably  distinct  marks.  I  say  that  they 
are  co)umo)dg  denoted  in  our  own  language  by  palpably  distinct  marks  :  for 
the  modern  English  "  right  "  (which  probably  comes  from  the  Anglo  Saxon, 
and  therefore  is  allied  to  the  German  "recht  ")  means,  in  a  few  instances, 
"law".*  

*  e  Hale  and  Blackstone  (as  I  have  mentioned  in  the  Outline)  are  misled  by  this  double 
moaning  of  the  wordj^s.  They  translate  Jus  personarum  et  rerum,  u  ri^/Jits  of  persons 
and  things"  :  which  is  mere  jargon.' — MS.  JYote. 
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the  opinion  of  the  community  at  large,  it  has  also  moral  rights 
(or  rights  arising  from  positive  morality)  against  its  own  sub- 
jects severally  considered  :  rights  which  are  conferred  upon 
itself  by  the  opinion  of  the  community  at  large,  and  which 
answer  to  relative  duties  laid  upon  its  several  subjects  by  the 
general  or  prevalent  opinion  of  the  same  indeterminate  body. 

Consequently,  when  we  say  that  a  sovereign  government, 
as  against  its  own  subjects,  has  or  has  not  a  right  to  do  this 
or  that,  we  necessarily  mean  by  a  rigid  (supposing  we  speak 
exactly),  a  right  divine  or  moral :  we  necessarily  mean  (sup- 
posing we  speak  exactly) ,  that  it  has  or  has  not  a  right  de- 
rived from  a  law  of  God,  or  derived  from  a  law  improperly 
so  called  which  the  general  opinion  of  the  community  sets 
to  its  members  severally. 

But  when  we  say  that  a  government,  as  against  its  own 
subjects,  has  or  has  not  a  right  to  do  this  or  that,  we  not  un- 
commonly mean  that  we  deem  the  act  in  question  generally 
useful  or  pernicious.  This  application  of  the  term  right,  re- 
sembles an  application  of  the  term  justice  to  which  T  have 
adverted  above. — An  act  which  conforms  to  the  Divine  law, 
is  styled,  emphatically,  just :  an  act  which  does  not,  is  styled, 
emphatically,  unjust.  An  act  which  is  generally  useful,  con- 
forms to  the  Divine  law  as  known  through  the  principle  of 
utility  :  an  act  which  is  generally  pernicious,  does  not  con- 
form to  the  Divine  law  as  known  through  the  same  expo- 
nent. Consequently,  "  an  act  which  is  just  or  unjust/'  and 
iC  an  act  which  is  generally  useful  or  generally  pernicious", 
are  nearly  equivalent  expressions. — An  act  which  a  sovereign 
government  has  a  Divine  right  to  do,  it,  emphatically,  has  a 
right  to  do  :  if  it  has  not  a  Divine  right,  it,  emphatically,  has 
not  a  right.  An  act  which  were  generally  useful,  the  Divine 
law,  as  known  through  the  principle  of  utility,  has  conferred 
on  the  sovereign  government  a  right  to  do  :  an  act  which  were 
generally  pernicious,  the  Divine  law,  as  known  through  the 
same  exponent,  has  not  conferred  on  the  sovereign  govern- 
ment a  right  to  do.     Consequently,  an  act  which  the  govern- 
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merit  has  a  right  to  do,  is  an  act  which  were  generally  useful : 
as  an  act  which  the  government  has  not  a  right  to  do,  is  an 
act  which  were  generally  pernicious. 

To  ignorance  or  neglect  of  the  palpable  truths  which  I 
have  expounded  in  the  present  section,  we  may  impute  a 
pernicious  jargon  that  was  current  in  our  own  country  on 
the  eve  of  her  horrible  war  with  her  North  American  chil- 
dren. By  the  great  and  small  rabble  in  and  out  of  parlia- 
ment, it  was  said  that  the  government  sovereign  in  Britain 
was  also  sovereign  in  the  colonies ;  and  that,  since  it  was 
sovereign  in  the  colonies,  it  had  a  right  to  tax  their  inhabi- 
tants. It  was  objected  by  Mr.  Burke  to  the  project  of  taxing 
their  inhabitants,  that  the  project  was  inexpedient :  pregnant 
with  probable  evil  to  the  inhabitants  of  the  colonies,  and 
pregnant  with  probable  evil  to  the  inhabitants  of  the  mother 
country.  But  to  that  most  rational  objection,  the  sticklers 
for  the  scheme  of  taxation  returned  this  asinine  answer. 
They  said  that  the  British  government  had  a  right  to  tax 
the  colonists  ;  and  that  it  ought  not  to  be  withheld  by 
paltry  considerations  of  expediency,  from  enforcing  its  sove- 
reign right  against  its  refractory  subjects. — Now,  assuming 
that  the  government  sovereign  in  Britain  was  properly  sove- 
reign in  the  colonies,  it  had  no  legal  right  to  tax  its  colonial 
subjects ;  although  it  was  not  restrained  by  positive  law% 
from  dealing  with  its  colonial  subjects  at  its  own  pleasure 
or  discretion.  If,  then,  the  sticklers  for  the  scheme  of  tax- 
ation had  any  determinate  meaning,  they  meant  that  the 
British  government  was  empowered  by  the  law  of  God  to 
tax  its  American  subjects.  But  it  had  not  a  Divine  right  to 
tax  its  American  subjects,  unless  the  project  of  taxing  them 
accorded  with  general  utility  :  for  every  Divine  right  springs 
from  the  Divine  law  ;  and  to  the  Divine  law,  general  utility 
is  the  index.  Consequently,  when  the  sticklers  for  the 
scheme  of  taxation  opposed  the  right  to  expediency,  they  op- 
posed the  right  to  the  only  test  by  which  it  was  possible  to 
determine  the  reality  of  the  right  itself. 


JURISPRUDENCE  DETERMINED. 


261 


A  sovereign  government  of  one,  or  a  sovereign  From  an  ap- 
government  of  a  number  in  its  collegiate  and  sovereign  go- 
sovereign  capacity,  may  appear  in  the  character  fo^t^bunai 
of  defendant,  or  may  appear  in  the  character  of  ^?0t^feTe 
demandant,  before  a  tribunal  of  its  own  appoint-  vernmenfncs 
ment,  or  deriving  jurisdiction  from  itself.  But  a^es/of^ 
from  such  an  appearance  of  a  sovereign  govern-  h.as ;lesal. 

a  l  o       o  rights  against 

ment,  we  cannot  infer  that  the  government  lies  its  own  sub- 

o  jects. 

under  legal  duties,  or  has  legal  rights  against  its 
own  subjects. 

Supposing  that  the  claim  of  the  plaintiff  against  the  so- 
vereign defendant  were  truly  founded  on  a  positive  law,  it 
were  founded  on  a  positive  law  set  to  the  sovereign  defen- 
dant by  a  third  person  or  body  :  or  (changing  the  phrase) 
the  sovereign  defendant  would  be  in  a  state  of  subjection 
to  another  and  superior  sovereign.  Which  is  impossible 
and  absurd. — And  supposing  that  the  claim  of  the  sovereign 
demandant  were  truly  founded  on  a  positive  law,  it  were 
founded  on  a  positive  law  set  by  a  third  party  to  a  mem- 
ber or  members  of  the  society  wherein  the  demandant  is  su- 
preme :  or  (changing  the  phrase)  the  society  subject  to  the 
sovereign  demandant,  were  subject,  at  the  same  time,  to  an- 
other supreme  government.  Which  is  also  impossible  and 
absurd. 

Besides,  where  the  sovereign  government  appears  in  the 
character  of  defendant,  it  appears  to  a  claim  founded  on  a 
so  called  law  which  it  has  set  to  itself.  It  therefore  may 
defeat  the  claim  by  abolishing  the  law  entirely,  or  by  abo- 
lishing the  law  in  the  particular  or  specific  case. — Where  it 
appears  in  the  character  of  demandant,  it  apparently  founds 
its  claim  on  a  positive  law  of  its  own,  and  it  pursues  its  claim 
judicially.  But  although  it  reaches  its  purpose  through  a 
general  and  prospective  rule,  and  through  the  medium  of 
judicial  procedure,  it  is  legally  free  to  accomplish  its  end 
by  an  arbitrary  or  irregular  exercise  of  its  legally  unlimited 
power. 
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The  rights  which  are  pursued  against  it  before  tribunals 
of  its  own,  and  also  the  rights  which  it  pursues  before  tri- 
bunals of  its  own,  are  merely  analogous  to  legal  rights  (in 
the  proper  acceptation  of  the  term)  :  or  (borrowing  the  brief 
and  commodious  expressions  by  which  the  Roman  jurists 
commonly  denote  an  analogy)  they  are  legal  rights  quasi,  or 
legal  rights  uti. — The  rights  which  are  pursued  against  it 
before  tribunals  of  its  own,  it  may  extinguish  by  its  own 
authority.  But,  this  notwithstanding,  it  permits  the  de- 
mandants to  prosecute  their  claims  :  And  it  yields  to  those 
claims,  when  they  are  established  judicially,  as  if  they  were 
truly  founded  on  positive  laws  set  to  itself  by  a  third  and 
distinct  party. — The  rights  wdiich  it  pursues  before  tribu- 
nals of  its  own,  are  powers  which  it  is  free  to  exercise  ac- 
cording to  its  own  pleasure.  But,  this  notwithstanding,  it 
prosecutes  its  claims  through  the  medium  of  judicial  pro- 
cedure, as  if  they  were  truly  founded  on  positive  laws  set 
to  the  parties  defendant  by  a  third  person  or  body.* 

The  foregoing  explanation  of  the  seeming  legal  rights 
which  are  pursued  against  sovereign  governments  before 
tribunals  of  their  own,  tallies  with  the  style  of  judicial  pro- 
cedure, which,  in  all  or  most  nations,  is  observed  in  cases 
of  the  kind.  The  object  of  the  plaintiff's  claim  is  not  de- 
manded as  of  right,  but  is  begged  of  the  sovereign  defen- 
dant as  a  grace  or  favour. 

In  our  own  country,  claims  pursued  judicially  against  our 
own  king  are  presented  to  the  courts  of  justice  in  the  same 
or  a  similar  style.  The  plaintiff  petitions  the  royal  defen- 
dant to  grant  him  his  so  called  right  :  or  he  slioivs  to  the 
royal  defendant  his  so  called  right  and  injury,  and  prays  the 
royal  defendant  to  yield  him  fitting  redress. — But  where  a 
claim  is  pursued  judicially  against  our  own  king,  this  men- 
dicant style  of  presenting  the  claim  is  merely  accidental. 

*  A  good  government  will  not  arbitrarily  (or  by  ex  post  facto  commands) 
abrogate  quasi  rights  which  it  has  conferred.  And,  where  possible,  will 
accomplish  its  ends  by  prospective  rules. — MS.  Note. 
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It  arises  from  the  mere  accident  to  which  I  have  adverted 
already  :  namely,  that  our  own  king,  though  not  properly 
sovereign,  is  completely  free  in  fact  from  legal  or  political 
duties.  Since  he  is  free  in  fact  from  every  legal  obligation, 
no  one  has  a  legal  right  (in  the  proper  acceptation  of  the 
term)  against  the  king  :  for  if  any  had  a  legal  right  against 
the  king,  the  king  were  necessarily  subject  to  an  answering 
legal  duty.  But  seeing  that  our  own  king  is  merely  a  limb 
of  the  parliament,  and  is  virtually  in  a  state  of  subjection 
to  that  sovereign  body  or  aggregate,  he  is  capable  of  legal 
duties  :  that  is  to  say,  duties  imposed  upon  him  by  that  so- 
vereign body  or  aggregate  in  its  collegiate  and  sovereign  cha- 
racter. For  the  same  reason,  he  is  capable  of  legal  rights : 
that  is  to  say,  rights  conferred  upon  him  by  that  sovereign 
body  or  aggregate,  and  answering  to  relative  duties  imposed 
by  the  same  body  on  others  of  its  own  subjects.  Accord- 
ingly, the  king  has  legal  rights  against  others  of  his  fellow 
subjects  :  though,  by  reason  of  his  actual  exemption  from 
every  legal  obligation,  none  of  his  fellow  subjects  have  legal 
rights  against  him. 

Though  a  sovereign  government  of  one,  or  a  Though  a  so- 
sovereign  government  of  a  number  in  its  colle-  vew^nt°of 
giate  and  sovereign  capacity,  cannot  have  legal  ^rei^g^" 
rights  against  its  own  subjects,  it  may  have  a  le-  A  °fa 

°  O  »  ,  number  m  its 

gal  right  against  a  subject  or  subiects  of  another  collegiate  and 

o  o  °  -  ill  sovereign  ca- 

sovereign  government.    For  seeing  that  a  legal  or  pacity,cannot 
political  right  is  not  ot  necessity  saddled  with  a  rights  against 
legal  or  political  trust,  the  positive  law  confer  ring  iects,  it  may 
the  right  m^y  not  be  set  to  the  government  on  r^htagamst 
which  the  right  is  conferred.    The  law  conferring  subjl^fdof1 
the  right  (as  well  as  the  relative  duty  answering  vere^|o". 
to  the  right)  may  be  laid  or  imposed  exclusively  vcl,n  11 
on  the  subject  or  subjects  of  the  government  by  which  the 
right  is  imparted.     The  possession  of  a  legal  or  political 
right  against  a  subject  or  subjects  of  another  sovereign  go- 
vernment, consists,  therefore,  with  that  independence  which 
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is  one  of  the  essentials  of  sovereignty.  And  since  the  legal 
right  is  acquired  from  another  government,  and  through  a 
law  which  it  sets  to  a  subject  or  subjects  of  its  own,  the 
existence  of  the  legal  right  implies  no  absurdity.  It  is  nei- 
ther acquired  through  a  positive  law  set  by  the  government 
which  acquires  it,  nor  through  a  positive  law  set  by  another 
government  to  a  member  or  members  of  the  society  wherein 
the  acquirer  is  supreme. 


The  origin  or       I  now  have  defined  or  determined  the  general 

causes  of  po-  .  *  .  ,  ,  1 

lit irai govern-  notion  oi  sovereignty,  including  the  general  no- 
cict^.an  s°"  tion  of  independent  political  society:  And,  in 
order  that  I  might  further  elucidate  the  nature 
or  essence  of  sovereignty,  and  of  the  independent  political 
society  which  sovereignty  implies,  1  have  considered  the 
possible  forms  of  supreme  political  government,  with  the  li- 
mits, real  or  imaginary,  of  supreme  political  power.  To  com- 
plete my  intended  disquisition  on  the  nature  or  essence  of 
sovereignty,  and  of  the  independent  political  society  that 
sovereignty  implies,  I  proceed  to  the  origin  or  causes  of  the 
habitual  or  permanent  obedience,  which,  in  every  society 
political  and  independent,  is  rendered  by  the  bulk  of  the 
community  to  the  monarch  or  sovereign  number.  In  other 
words,  I  proceed  to  the  origin  or  causes  of  political  govern- 
ment and  society. 

The  proper  purpose  or  end  of  a  sovereign  political  govern- 
ment, or  the  purpose  or  end  for  which  it  ought  to  exist, 
is  the  greatest  possible  advancement  of  human  happiness  : 
Though,  if  it  would  duly  accomplish  its  proper  purpose  or 
end,  or  advance  as  far  as  is  possible  the  weal  or  good  of  man- 
kind, it  commonly  must  labour  directly  and  particularly  to 
advance  as  far  as  is  possible  the  weal  of  its  own  community. 
The  good  of  the  universal  society  formed  by  mankind,  is  the 
aggregate  good  of  the  particular  societies  into  which  man- 
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kind  is  divided  :  just  as  the  happiness  of  any  of  those  so- 
cieties is  the  aggregate  happiness  of  its  single  or  individual 
members.  Though,  then,  the  weal  of  mankind  is  the  proper 
object  of  a  government,  or  though  the  test  of  its  conduct  is 
the  principle  of  general  utility,  it  commonly  ought  to  con- 
sult directly  and  particularly  the  weal  of  the  particular  com- 
munity which  the  Deity  has  committed  to  its  rule.  If  it 
truly  adjust  its  conduct  to  the  principle  of  general  utility, 
it  commonly  will  aim  immediately  at  the  particular  and 
more  precise,  rather  than  the  general  and  less  determinate 
end. 

It  were  easy  to  show,  that  the  general  and  particular  ends 
never  or  rarely  conflict.  Universally,  or  nearly  universally, 
the  ends  are  perfectly  consistent,  or  rather  are  inseparably 
connected.  An  enlightened  regard  for  the  common  happi- 
ness of  nations,  implies  an  enlightened  patriotism ;  whilst 
the  stupid  and  atrocious  patriotism  which  looks  exclusively 
to  country,  and  would  further  the  interests  of  country  at  the 
cost  of  all  other  communities,  grossly  misapprehends  and 
frequently  crosses  the  interests  that  are  the  object  of  its 
narrow  concern. — But  the  topic  which  I  now  have  sug- 
gested, belongs  to  the  province  of  ethics,  rather  than  the 
province  of  jurisprudence.  It  belongs  especially  to  the  pe- 
culiar department  of  ethics,  which  is  concerned  with  inter- 
national morality  :  which  affects  to  determine  the  morality 
that  ought  to  obtain  between  nations,  or  to  determine  the 
international  morality  commended  by  general  utility.* 


The  proper 
purpose  or 
end  of  politi- 
cal govern- 
ment and  so- 
ciety, or  the 
purpose  or 
end  for  which 
they  ought  to 
exist. 


community, 
for  which  it 


*  The  proper  purpose  or  end  of  a  sovereign  political  go- 
vernment, or  the  purpose  or  end  for  which  it  ought  to  exist, 
is  conceived  inadequately,  or  is  conceived  obscurely,  by  most 
or  many  of  the  speculators  on  political  government  and  so- 
ciety. 

To  advance  as  far  as  is  possible  the  weal  or  good  of  man- 
kind, is  more  generally  but  more  vaguely  its  proper  purpose 
or  end  s  To  advance  as  far  as  is  possible  the  weal  of  its  own 
is  more  particularly  and  more  determinately  the  purpose  or  end 
ought  to  exist.    Now  if  it  would  accomplish  the  general  object, 
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From  the  proper  purpose  or  end  of  a  sovereign  political 
government,  or  from  the  purpose  or  end  for  which  it  ought 

it  commonly  must  labour  directly  to  accomplish  the  particular  :  And  it 
hardly  will  accomplish  the  particular  object,  unless  it  regard  the  general. 
Since,  then,  each  of  the  objects  is  inseparably  connected  with  the  other, 
either  may  be  deemed  the  paramount  object  for  which  the  sovereign  govern- 
ment ought  to  exist.  We  therefore  may  say,  for  the  sake  of  conciseness, 
that  its  proper  paramount  purpose,  or  its  proper  absolute  end,  is  cc  the 
gi'eatest  possible  advancement  of  the  common  happiness  or  weal  "  /  meaning 
indifferently  by  "the  common  happiness  or  weal",  the  common  happiness 
or  weal  of  its  own  particular  community,  or  the  common  happiness  or  weal 
of  the  universal  community  of  mankind.  (Here  I  may  remark,  that  in  my 
fourth  lecture,  from  page  95  to  page  102,  I  shortly  examined  a  current 
misconception  of  the  theory  of  general  utility  ;  and  that  the  brief  sugges- 
tions which  I  then  threw  out,  may  easily  be  fitted  to  the  topic  on  which  I 
now  have  touched). 

To  advance  as  far  as  is  possible  the  weal  or  good  of  mankind,  or  to  ad- 
vance as  far  as  is  possible  the  weal  of  its  own  community,  is,  then,  the  pa- 
ramount or  absolute  end  for  which  a  sovereign  government  ought  to  exist. 
We  may  say  of  the  government  itself,  what  Bacon  says  of  the  law  which  it 
sets  to  its  subjects :  "  Finis  et  scopus  quern  intueri  debet,  non  alius  est, 
quam  ut  cives  feliciter  degant."  The  way,  indeed,  of  the  government  to 
the  attainment  of  its  absolute  end,  lies  through  the  attainment  of  ends 
which  may  be  styled  subordinate  or  instrumental  :  Or  in  order  that  the 
government  may  accomplish  its  proper  absolute  end,  the  government  must 
accomplish  ends  subserving  that  absolute  end,  or  serving  as  means  to  its 
accomplishment.  But  the  subordinate  or  instrumental  ends  through  which 
the  government  must  accomplish  its  paramount  or  absolute  end,  w  ill  hardly 
admit  of  a  complete  description,  or  a  description  approaching  to  complete- 
ness. Certainly  they  are  not  to  be  determined,  and  are  not  to  be  suggested 
justly,  by  a  short  and  sweeping  definition.  For,  assuming  that  the  govern- 
ment accomplished  thoroughly  its  paramount  or  absolute  purpose,  its  care 
would  extend  (as  Bacon  adequately  affirms)  "  ad  omnia  circa  bene  esse  ei- 
vitatis"  ;  its  care  would  extend  to  all  the  means  through  which  it  probably 
might  minister  to  the  furtherance  of  the  common  weal. 

But,  by  most  or  many  of  the  speculators  on  political  government  and 
society,  one  or  a  few  of  the  instrumental  ends  through  which  a  government 
must  accomplish  its  proper  absolute  end,  are  mistaken  for  that  paramount 
purpose. 

For  example  :  It  is  said  by  many  of  the  speculators  on  political  govern- 
ment and  society,  that  "the  end  of  every  government  is  to  institute  and 
protect  property."  And  here  I  must  remark,  by  the  by,  that  the  pro- 
pounders  of  this  absurdity  give  to  the  term  "  property "  an  extremely  large 
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to  exist,  we  may  readily  infer  the  causes  of  that  habitual 
obedience  which  would  be  paid  to  the  sovereign  by  the  bulk 

and  not  very  definite  signification.  They  mean  generally  by  the  term  "pro- 
perty", legal  rights,  or  legal  faculties  :  And  they  mean  not  particularly  by 
the  term  <c  property",  the  legal  rights,  or  legal  faculties,  which  are  deno- 
minated strictly  "rights  of  property  or  dominion."  If  they  limited  the 
term  "property"  to  legal  rights  of  dominion,  their  proposition  would  stand 
thus  :  "  The  creation  and  protection  of  legal  rights  of  dominion,  is  the  end 
of  every  government ;  but  the  creation  of  legal  rights  which  are  not  rights 
of  dominion  (as  legal  rights,  for  example,  which  are  properly  effects  of  con- 
tracts), is  not  pai*cel  of  its  end,  or  falls  not  within  its  scope."  Consequently, 
their  proposition  amounts  to  this  :  "  To  confer  on  its  subjects  legal  rights, 
and  to  preserve  those  rights  from  infringement,  is  the  end  of  every  govern- 
ment."a  Now  the  proper  paramount  purpose  of  a  sovereign  political  go- 
vernment, is  not  the  creation  and  protection  of  legal  rights  or  faculties,  or 
(in  the  terms  of  the  proposition)  the  institution  and  protection  of  property. 
If  the  creation  and  protection  of  legal  rights  were  its  proper  paramount 
purpose,  its  proper  paramount  purpose  might  be  the  advancement  of  misery, 
rather  than  the  advancement  of  happiness  ;  since  many  of  the  legal  rights 
which  governments  have  created  and  protected  (as  the  rights  of  masters, 
for  example,  to  and  against  slaves),  are  generally  pernicious,  rather  than 
generally  useful.  To  advance  as  far  as  is  possible  the  common  happiness 
or  weal,  a  government  must  confer  on  its  subjects  legal  rights  :  that  is  to 
say,  a  government  must  confer  on  its  subjects  beneficent  legal  rights,  or  such 
legal  rights  as  general  utility  commends.  And,  having  conferred  on  its 
subjects  beneficent  legal  rights,  the  government,  moreover,  must  preserve 
those  rights  from  infringement,  by  enforcing  the  corresponding  sanctions. 
But  the  institution  and  protection  of  beneficent  legal  rights,  or  of  the  kinds 
of  property  that  are  commended  by  general  utility,  is  merely  a  subordinate 
and  instrumental  end  through  which  the  government  must  accomplish  its 


a  The  maintenance  of  the  Rights  which  are  vested  in  private  individuals 
(i.  e.  in  the  governed)  is  not  the  only  end  for  which  Government  ought  to 
exist.  It  is  often  expedient  that  it  should  be  invested  with  powers  which, 
neither  directly  nor  indirectly,  subserve  that  end,  though  they  minister  to 
that  ultimate  purpose  for  which  Rights  themselves  should  exist  :  viz.  the 
general  wellbeing.*  (e.  g.  Powers  to  construct  roads,  etc.)  See  Hugo, 
Lehrbuch  des  Naturrechts,  p.  183. — MS.  Nofe. 


*  ["  £Teque  tamen  jus  publicum  ad  hoc  tantum  spectat,  ut  addatur  tanquain  custos  juri 
privato,  ne  illud  violetur  atque  cessent  injuria? ;  sed  extenditur  etiam  ad  religionein  ct 
arma  et  disciplinam  ct  ornamcnta  ct  opes,  denique  ad  omnia  circa  bene  esse  civitatis." 
— Bacon*"] 
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of  an  enlightened  society.  Supposing  that  a  given  society 
were  adequately  instructed  or  enlightened,  the  habitual  obe- 
dience to  its  government  which  was  rendered  by  the  bulk 
of  the  community,  would  exclusively  arise  from  reasons 
bottomed  in  the  principle  of  utility.  If  they  thought  the 
government  perfect,  or  that  the  government  accomplished 
perfectly  its  proper  purpose  or  end,  this  their  conviction  or 
opinion  would  be  their  motive  to  obey.  If  they  deemed  the 
government  faulty,  a  fear  that  the  evil  of  resistance  might 

paramount  or  absolute  purpose.  As  affecting  to  determine  the  absolute 

end  for  which  a  sovereign  government  ought  to  exist,  the  proposition  in 
question  is,  therefore,  false.  And,  considered  as  a  definition  of  the  means 
through  which  the  sovereign  government  must  reach  that  absolute  end,  the 
proposition  in  question  is  defective.  If  the  government  would  duly  accom- 
plish its  proper  paramount  purpose,  it  must  not  confine  its  care  to  the  crea- 
tion of  legal  rights,  and  to  the  creation  and  enforcement  of  the  answering 
relative  duties.  There  are  absolute  legal  duties,  or  legal  duties  without 
corresponding  rights,  that  are  not  a  whit  less  requisite  to  the  advancement 
of  the  general  good  than  legal  rights  themselves  with  the  relative  duties 
which  they  imply.  Nor  would  a  government  accomplish  thoroughly  its 
proper  paramount  purpose,  if  it  merely  conferred  and  protected  the  requi- 
site l  ights,  and  imposed  and  enforced  the  requisite  absolute  duties  :  that  is  to 
say,  if  it  merely  established  and  issued  the  requisite  laws  and  commands,  and 
looked  to  their  due  execution.  The  sum  of  the  subordinate  ends  which 
may  subserve  its  absolute  end,  is  scarcely  comprised  by  a  good  legislation 
and  a  good  administration  of  justice  :  Though  a  good  legislation  with  a 
good  administration  of  justice,  or  good  laws  well  administered,  are  doubt- 
less the  chief  of  the  means  through  which  it  must  attain  to  that  end,  or  (in 
Bacon's  figurative  language)  are  the  nerves  of  the  common  weal. 

The  prevalent  mistake  which  I  now  have  stated  and  exemplified,  is  com- 
mitted by  certain  of  the  writers  on  the  science  of  political  oeconomy,  when- 
ever they  meddle  incidentally  with  the  connected  science  of  legislation. 
Whenever  they  step  from  their  t)\vn  into  the  adjoining  province,  they  make 
expressly,  or  they  make  tacitly  and  unconsciously,  the  following  assumption  : 
that  the  proper  absolute  end  of  a  sovereign  political  government  is  to  fur- 
ther as  far  as  is  possible  the  growth  of  the  national  wealth.  If  they  think 
that  a  political  institution  fosters  production  and  accumulation,  or  that  a 
political  institution  damps  production  and  accumulation,  they  pronounce, 
without  more,  that  the  institution  is  good  or  bad.  They  forget  that  the 
wealth  of  the  community  is  not  the  wTeal  of  the  community,  though  wealth 
is  one  of  the  means  requisite  to  the  attainment  of  happiness.    The;y  forget 
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surpass  the  evil  of  obedience,  would  be  their  inducement  to 
submit :  for  they  would  not  persist  in  their  obedience  to  a 
government  which  they  deemed  imperfect,  if  they  thought 
that  a  better  government  might  probably  be  got  by  resis- 
tance, and  that  the  probable  good  of  the  change  outweighed 
its  probable  mischief. 

Since  every  actual  society  is  inadequately  instructed  or 
enlightened,  the  habitual  obedience  to  its  government  which 
is  rendered  by  the  bulk  of  the  community,  is  partly  the  con- 
sequence of  custom  :  They  partly  pay  that  obedience  to  that 
present  or  established  government,  because  they,  and  per- 
haps their  ancestors,  have  been  in  a  habit  of  obeying  it.  Or 
the  habitual  obedience  to  the  government  which  is  rendered 
by  the  bulk  of  the  community,  is  partly  the  consequence  of 
prejudices  :  meaning  by  "  prejudices",  opinions  and  senti- 
ments which  have  no  foundation  whatever  in  the  principle 
of  general  utility.  If,  for  example,  the  government  is  mo- 
narchical, they  partly  pay  that  obedience  to  that  present  or 
established  government,  because  they  are  fond  of  monarchy 
inasmuch  as  it  is  monarchy,  or  because  they  are  fond  of  the 
race  from  which  the  monarch  has  descended.  Or  if,  for  ex- 
ample, the  government  is  popular,  they  partly  pay  that  obe- 
dience to  that  present  or  established  government,  because 

that  a  political  institution  may  further  the  weal  of  the  community,  though 
it  checks  the  growth  of  its  wealth  ;  and  that  a  political  institution  which 
quickens  the  growth  of  its  wealth,  may  hinder  the  advancement  of  its  weal. 

[Mistakes  like  those  of  political  economists  are  made  by  utilitarians, 
only  of  a  more  general  nature.  Instead  of  confounding  (specifically)  some 
subordinate  end  of  government  with  the  paramount  end  of  the  same,  they 
take  a  part  of  human  happiness,  or  a  part  of  the  means  towards  it,  for  the 
whole  of  human  happiness,  or  the  whole  of  those  means,  (e.ff-  The  exclu- 
sion of  poetry  or  the  fine  arts,  or  the  degrading  them  to  cc  the  agreeable." 
Their  eminent  utility.    The  wisdom  to  be  got  from  poets.    Give  examples.) 

This  partial  view  of  human  happiness,  or  of  means  towards  it,  will  al- 
ways be  taken  till  a  system  of  ethical  teleology  be  constructed  :  i.  e.  an 
analysis  of  happiness,  the  means  towards  it,  and  therefore  the  ends  to  be 
pursued  directly. — MS.  Tragment.~\ 
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they  are  fond  of  democracy  inasmuch  as  it  is  democracy, 
or  because  the  word  "  republic"  captivates  their  fancies  and 
affections. 

But,  though  that  habitual  obedience  is  partly  the  conse- 
quence of  custom,  or  though  that  habitual  obedience  is 
partly  the  consequence  of  prejudices,  it  partly  arises  from  a 
reason  bottomed  in  the  principle  of  utility.*  It  partly  arises 
from  a  perception,  by  the  generality  or  bulk  of  the  commu- 
nity, of  the  expediency  of  political  government :  or  (chang- 
ing the  phrase)  it  partly  arises  from  a  preference,  by  the 
generality  or  bulk  of  the  community,  of  any  government  to 
anarchy.  If,  for  specific  reasons,  they  are  attached  to  the 
established  government,  their  general  perception  of  the  uti- 
lity of  government  concurs  with  their  special  attachment.  If 
they  dislike  the  established  government,  their  general  percep- 
tion of  the  utility  of  government  controls  and  masters  their 
dislike.  They  detest  the  established  government :  but  if 
they  would  change  it  for  another  by  resorting  to  resistance, 
they  must  travel  to  their  object  through  an  intervening  an- 
archy which  they  detest  more. 

The  habitual  obedience  to  the  government  which  is  ren- 

*  As  connected  with  the  proper  purpose  or  end  of  political  government 
and  society,  I  may  mention  one  cause  which  always  will  make  political  go- 
vernment (or  political  government  quasi)  necessary  or  highly  expedient  : 
namely,  the  uncertainty,  scantiness  and  imperfection  of  positive  moral  rules. 
Hence  the  necessity  for  a  common  governing  (or  common  guiding)  head  to 
whom  the  community  may  in  concert  defer. 

It  is  possible  to  conceive  a  society  in  which  legal  sanctions  would  lie , 
dormant,  or  in  which  quasi  government  would  merely  recommend,  or  utter 
laws  of  imperfect  obligation  (in  the  sense  of  Roman  Jurists).  But  however 
perfect  and  universal  the  inclination  to  act  up  to  rules  tending  to  the  general 
good,  it  is  impossible  to  dispense  with  a  governing  or  guiding  head. 

(Uncertainty  of  existence  of  positive  moral  rules  :  want  of  the  precision 
and  detail  required  by  dispositions  regarding  the  objects  about  which  po- 
sitive law  is  conversant.  Hence  Godwin,  Fichte  and  others  have  made  a 
great  mistake.) 

In  many  cases,  however,  notwithstanding  its  defectiveness,  it  is  necessary 
to  abandon  acts  to  positive  morality.    (See  Note,  p.  14-8.) — MS.  Fragment . 
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derecl  by  the  bulk  of  the  community,  partly  arises,  there- 
fore, in  almost  every  society,  from  the  cause  which  I  now 
have  described  :  namely,  a  perception,  by  the  bulk  of  the 
community,  of  the  utility  of  political  government,  or  a  pre- 
ference, by  the  bulk  of  the  community,  of  any  government 
to  anarchy.  And  this  is  the  only  cause  of  the  habitual 
obedience  in  question,  which  is  common  to  all  societies,  or 
nearly  all  societies.  It  therefore  is  the  only  cause  of  the 
habitual  obedience  in  question,  which  the  present  general 
disquisition  can  properly  embrace.  The  causes  of  the  obe- 
dience in  question  which  are  peculiar  to  particular  societies, 
belong  to  the  province  of  statistics,  or  the  province  of  par- 
ticular history. 

The  only  general  cause  of  the  permanence  of  political  go- 
vernments, and  the  only  general  cause  of  the  origi7i  of  poli- 
tical governments,  are  exactly  or  nearly  alike.  Though  every 
government  has  arisen  in  part  from  specific  or  particular 
causes,  almost  every  government  must  have  arisen  in  part 
from  the  following  general  cause  :  namely,  that  the  bulk  of 
the  natural  society  from  which  the  political  was  formed,  were 
desirous  of  escaping  to  a  state  of  government,  from  a  state 
of  nature  or  anarchy.  If  they  liked  specially  the  govern- 
ment to  which  they  submitted,  their  general  perception  of 
the  utility  of  government  concurred  with  their  special  in- 
clination. If  they  disliked  the  government  to  which  they 
submitted,  their  general  perception  of  the  utility  of  govern- 
ment controlled  and  mastered  their  repugnance. 

The  specific  or  particular  causes  of  specific  or  particular 
governments,  are  rather  appropriate  matter  for  particular 
history,  than  for  the  present  general  disquisition. 

According  to  a  current  opinion  (or  according  to  The  position 

°  1  .    ,       "  that  every 

a  current  expression),  the  permanence  and  origin  government 

1  .  ,  ,  continues 

of  every  government  are  owing  to  the  people  s  through  the 

J    P  .  people's  con- 

eonaent:  that  is  to  say,  every  government  continues  sent",  ami 
through  the  consent  of  the  people,  or  the  bulk  of  ^thaHvery 
the  political  community  :  and  every  government  aviVc4nmcnt 
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through  the    arises  through  the  consent  of  the  people,  or  the 

people  s  con-  °  m  1   .  1 

s^",exa-     bulk  of  the  natural  society  from  which  the  poli- 

mined  and  -   .      *  .  .. 

explained.  tical  is  formed.  According  to  the  same  opinion 
dressed  in  a  different  phrase,  the  power  of  the  sovereign 
flows  from  the  people,  or  the  people  is  the  fountain  of  sove- 
reign power. 

Now  the  permanence  of  every  government  depends  on 
the  habitual  obedience  which  it  receives  from  the  bulk  of 
the  community.  For  if  the  bulk  of  the  community  were 
fully  determined  to  destroy  it,  and  to  brave  and  endure  the 
evils  through  which  they  must  pass  to  their  object,  the  might 
of  the  government  itself,  with  the  might  of  the  minority  at- 
tached to  it,  would  scarcely  suffice  to  preserve  it,  or  even  to 
retard  its  subversion.  And  though  it  were  aided  by  foreign 
governments,  and  therefore  were  more  than  a  match  for  the 
disaffected  and  rebellious  people,  it  hardly  could  reduce  them 
to  subjection,  or  constrain  them  to  permanent  obedience,  in 
case  they  hated  it  mortally,  and  were  prepared  to  resist  it 
to  the  death. — But  all  obedience  is  voluntary  or  free,  or  every 
party  who  obeys  consents  to  obey.  In  other  words,  every 
party  who  obeys  wills  the  obedience  which  he  renders,  or 
is  determined  to  render  it  by  some  motive  or  another.  That 
acquiescence  which  is  purely  involuntary,  or  which  is  purely 
the  consequence  of  physical  compulsion  or  restraint,  is  not 
obedience  or  submission.  If  a  man  condemned  to  imprison- 
ment were  dragged  to  the  prison  by  the  jailers,  he  would 
not  obey  or  submit.  But  if  he  were  liable  to  imprisonment 
in  the  event  of  his  refusing  to  walk  to  it,  and  if  he  wrere 
determined  to  walk  to  it  by  a  fear  of  that  further  restraint, 
the  man  would  render  obedience  to  the  sentence  or  com- 
mand of  the  judge.  Moved  by  his  dislike  of  the  contingent 
punishment,  he  would  consent  to  the  infliction  of  the  present. 
—Since,  then,  a  government  continues  through  the  obedi- 
ence of  the  people,  and  since  the  obedience  of  the  people  is 
voluntary  or  free,  every  government  continues  through  the 
consent  of  the  people,  or  the  bulk  of  the  political  society. 
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If  they  like  the  government,  they  are  determined  to  obey  it 
habitually,  or  to  consent  to  its  continuance,  by  their  special 
inclination  or  attachment.  If  they  hate  the  government, 
they  are  determined  to  obey  it  habitually,  or  to  consent  to 
its  continuance,  by  their  dread  of  a  violent  revolution.  They 
consent  to  what  they  abhor,  because  they  avoid  thereby 
what  they  abhor  more. — As  correctly  or  truly  apprehended, 
the  position  "  that  every  government  continues  through  the 
people's  consent",  merely  amounts  to  this  :  That,  in  every 
society  political  and  independent,  the  people  are  determined 
by  motives  of  some  description  or  another,  to  obey  their 
government  habitually  :  and  that,  if  the  bulk  of  the  com- 
munity ceased  to  obey  it  habitually,  the  government  would 
cease  to  exist. 

But  the  position  in  question,  as  it  is  often  understood,  is 
taken  with  one  or  another  of  the  two  following  meanings. 

Taken  with  the  first  of  those  meanings,  the  position 
amounts  to  this  :  That  the  bulk  of  every  community,  with- 
out inconvenience  to  themselves,  can  abolish  the  established 
government :  and  that  being  able  to  abolish  it  without  in- 
convenience to  themselves,  they  yet  consent  to  its  continu- 
ance, or  pay  it  habitual  obedience.  Or,  taken  with  the  first 
of  those  meanings,  the  position  amounts  to  this  :  That  the 
bulk  of  every  community  approve  of  the  established  govern- 
ment, or  prefer  it  to  every  government  which  could  be  sub- 
stituted for  it :  and  that  they  consent  to  its  continuance,  or 
pay  it  habitual  obedience,  by  reason  of  that  their  approba- 
tion, or  by  reason  of  that  their  preference.  As  thus  under- 
stood, the  position  is  ridiculously  false  :  the  habitual  obe 
dience  of  the  people,  in  most  or  many  communities,  arising 
wholly  or  partly  from  their  fear  of  the  probable  evils  which 
they  might  suffer  by  resistance. 

Taken  with  the  second  of  those  meanings,  the  position 
amounts  to  this  :  That,  if  the  bulk  of  a  community  dislike 
the  established  government,  the  government  ought  not  to 
continue  :  or  that,  if  the  bulk  of  a  community  dislike  the 

VOL.  I.  t 
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established  government,  the  government  therefore  is  bad  or 
pernicious,  and  the  general  good  of  the  community  requires 
its  abolition.  And,  if  every  actual  society  were  adequately 
instructed  or  enlightened,  the  position,  as  thus  understood, 
would  approach  nearly  to  the  truth.  For  the  dislike  of  an 
enlightened  people  towards  their  established  government, 
would  beget  a  violent  presumption  that  the  government 
was  faulty  or  imperfect.  But,  in  every  actual  society,  the 
government  has  neglected  to  instruct  the  people  in  sound 
political  science;  or  pains  have  been  taken  by  the  govern- 
ment, or  the  classes  that  influence  the  government,  to  ex- 
clude the  bulk  of  the  community  from  sound  political 
science,  and  to  perpetuate  or  prolong  the  prejudices  which 
weaken  and  distort  their  understandings.  Every  society, 
therefore,  is  inadequately  instructed  or  enlightened  :  And, 
in  most  or  many  societies,  the  love  or  hate  of  the  people 
towards  their  established  government  would  scarcely  beget 
a  presumption  that  the  government  was  good  or  bad.  An 
ignorant  people  may  love  their  established  government, 
though  it  positively  crosses  the  purpose  for  which  it  ought 
to  exist  :  though,  by  cherishing  pernicious  institutions  and 
fostering  mischievous  prejudices,  it  positively  prevents  the 
progress  in  useful  knowledge  and  in  happiness,  which  its 
subjects  would  make  spontaneously  if  it  simply  were  care- 
less of  their  good.  If  the  goodness  of  an  established  go- 
vernment be  proportioned  to  the  love  of  the  people,  the 
priest-bestridden  government  of  besotted  Portugal  or  Spain 
is  probably  the  best  of  governments  :  As  weighed  against 
Miguel  and  Ferdinand,  Trajan  and  Aurelius,  or  Frederic 
and  Joseph,  were  fools  and  malignant  tyrants.  And  as  an 
ignorant  people  may  love  their  established  government, 
though  it  positively  crosses  the  purpose  for  which  it  ought 
to  exist,  so  may  an  ignorant  people  hate  their  established 
government,  though  it  labours  strenuously  and  wisely  to 
further  the  general  weal.  The  dislike  of  the  French  people 
to  the  ministry  of  the  godlike  Turgot,  amply  evinces  the 
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melancholy  truth.  They  stupidly  thwarted  the  measures  of 
their  warmest  and  wisest  friend,  and  made  common  cause 
with  his  and  their  enemies  :  with  the  rabble  of  nobles  and 
priests  who  strove  to  uphold  misrule,  and  to  crush  the  re- 
forming ministry  with  a  load  of  calumny  and  ridicule. 

That  the  permanence  of  every  government  is  owing  to  the 
people's  consent,  and  that  the  origin  of  every  government  is 
owing  to  the  people's  consent,  are  two  positions  so  closely 
allied,  that  what  I  have  said  of  the  former  will  nearly  apply 
to  the  latter. 

Every  government  has  arisen  through  the  consent  of  the 
people,  or  the  bulk  of  the  natural  society  from  which  the 
political  was  formed.  For  the  bulk  of  the  natural  society 
from  which  a  political  is  formed,  submit  freely  or  volunta- 
rily to  the  inchoate  political  government.  Or  (changing 
the  phrase)  their  submission  is  a  consequence  of  motives,  or 
they  will  the  submission  which  they  render. 

But  a  special  approbation  of  the  government  to  which 
they  freely  submit,  or  a  preference  of  that  government  to 
every  other  government,  may  not  be  their  motive  to  sub- 
mission. Although  they  submit  to  it  freely,  the  govern- 
ment perhaps  is  forced  upon  them  :  that  is  to  say,  they 
could  not  withhold  their  submission  from  that  particular 
government,  unless  they  struggled  through  evils  which  they 
are  loath  to  endure,  or  unless  they  resisted  to  the  death. 
Determined  by  a  fear  of  the  evils  which  would  follow  a 
refusal  to  submit,  (and,  probably,  by  a  general  perception 
of  the  utility  of  political  government,)  they  freely  submit  to 
a  government  from  wdiich  they  are  specially  averse. 

The  expression  "  that  every  government  arises  through 
the  people's  consent" ,  is  often  uttered  with  the  following 
meaning  :  That  the  bulk  of  a  natural  society  about  to  be- 
come a  political,  or  the  inchoate  subjects  of  an  inchoate 
political  government,  promise,  expressly  or  tacitly,  to  obey 
the  future  sovereign.  The  expression,  however,  as  uttered 
with  the  meaning  in  question,  confounds  consent  and  pro- 
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mise,  and  therefore  is  grossly  incorrect.  That  the  inchoate 
subjects  of  every  inchoate  government  will  or  consent  to 
obey  it,  is  one  proposition  :  that  they  promise,  expressly  or 
tacitly,  to  render  it  obedience,  is  another  proposition.  Inas- 
much as  they  actually  obey,  they  will  or  consent  to  obey  : 
or  their  will  or  consent  to  obey,  is  evinced  by  their  actual 
obedience.  But  a  will  to  render  obedience,  as  evinced  by 
actual  obedience,  is  not  of  necessity  a  tacit  promise  to  ren- 
der it :  although  by  a  promise  to  render  obedience,  a  will 
or  consent  to  render  it  is  commonly  expressed  or  intimated. 

That  the  inchoate  subjects  of  every  inchoate  government 
proniise  to  render  it  obedience,  is  a  position  involved  by  an 
hypothesis  which  I  shall  examine  in  the  next  section. 
The  hypothe-  1°  every  community  ruled  by  a  monarch,  the 
ginal^le-7*1'  subject  members  of  the  community  lie  under  du- 
7\nr(amlntai  '*es  ^°  ^he  monarch  >  and  in  every  community 
m  il  pact.  ruled  by  a  sovereign  body,  the  subject  members 
of  the  community  (including  the  several  members  of  the 
body  itself)  lie  under  duties  to  the  body  in  its  collective 
and  sovereign  capacity.  In  every  community  ruled  by  a 
monarch,  the  monarch  lies  under  duties  towards  his  sub- 
jects ;  and  in  every  community  ruled  by  a  sovereign  body, 
the  collective  and  sovereign  body  lies  under  duties  to  its 
subjects  (including  its  own  members  considered  severally). 

The  duties  of  the  subjects  towards  the  sovereign  govern- 
ment, are  partly  religious,  partly  legal,  and  partly  moral. 

The  religious  duties  of  the  subjects  towards  the  sove- 
reign government,  are  creatures  of  the  Divine  law  as  known 
through  the  principle  of  utility.  If  it  thoroughly  accom- 
plish the  purpose  for  which  it  ought  to  exist,  or  further  the 
general  weal  to  the  greatest  possible  extent,  the  subjects 
are  bound  religiously  to  pay  it  habitual  obedience.  And, 
if  the  general  good  which  probably  would  follow  submis- 
sion outweigh  the  general  good  which  probably  would  fol- 
low resistance,  the  subjects  are  bound  religiously  to  pay  it 
habitual  obedience,  although  it  accomplish  imperfectly  its 


JURISPRUDENCE  DETERMINED. 


277 


proper  purpose  or  end. — The  legal  duties  of  the  subjects 
towards  the  sovereign  government,  are  creatures  of  positive 
laws  which  itself  has  imposed  upon  them,  or  which  are  in- 
cumbent upon  them  by  its  own  authority  and  might. — The 
moral  duties  of  the  subjects  towards  the  sovereign  govern- 
ment, are  creatures  of  positive  morality.  They  mainly  are 
creatures  of  laws  (in  the  improper  acceptation  of  the  term) 
which  the  general  opinion  of  the  community  itself  sets  to 
its  several  members. 

The  duties  of  the  sovereign  government  towards  the  sub- 
jects, are  partly  religious  and  partly  moral.  If  it  lay  under 
legal  duties  towards  the  subjects,  it  were  not  a  supreme,  but 
were  merely  a  subordinate  government. 

Its  religious  duties  towards  the  subjects,  are  creatures  of 
the  Divine  law  as  known  through  the  principle  of  utility. 
It  is  bound  by  the  Divine  law  as  known  through  the  prin- 
ciple of  utility,  to  advance  as  far  as  is  possible  the  weal  or 
good  of  mankind  :  and,  to  advance  as  far  as  is  possible  the 
weal  or  good  of  mankind,  it  commonly  must  labour  directly 
and  particularly  to  advance  as  far  as  is  possible  the  happi- 
ness of  its  own  community. — Its  moral  duties  towards  the 
subjects,  are  creatures  of  positive  morality.  They  mainly 
are  creatures  of  laws  (in  the  improper  acceptation  of  the 
term)  which  the  general  opinion  of  its  own  community  lays 
or  imposes  upon  it. 

It  follows  from  the  foregoing  analysis,  that  the  duties  of 
the  subjects  towards  the  sovereign  government,  with  the 
duties  of  the  sovereign  government  towards  the  subjects, 
originate  respectively  in  three  several  sources  :  namely,  the 
Divine  law  (as  indicated  by  the  principle  of  utility),  positive 
law,  and  positive  morality.  And,  to  my  understanding,  it 
seems  that  we  account  sufficiently  for  the  origin  of  those 
obligations,  when  we  simply  refer  them  to  those  their  ob- 
vious fountains.  It  seems  to  my  understanding,  that  an 
ampler  solution  of  their  origin  is  not  in  the  least  requisite, 
and,  indeed,  is  impossible.     But  there  are  many  writers  on 
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political  government  and  society,  who  are  not  content  to 
account  for  their  origin,  by  simply  referring  them  to  those 
their  manifest  sources.  It  seems  to  the  writers  in  ques- 
tion, that  we  want  an  ampler  solution  of  the  origin  of  those 
obligations,  or,  at  least,  of  the  origin  of  such  of  them  as 
are  imposed  by  the  law  of  God.  And,  to  find  that  ampler 
solution  which  they  believe  requisite,  those  writers  resort  to 
the  hypothesis  of  the  origifial  covenant  or  contract,  or  the  fun- 
damental civil  pact  * 

By  the  writers  who  resort  to  it,  this  renowned  and  not  ex- 
ploded hypothesis  is  imagined  and  rendered  variously.  But 
the  purport  or  effect  of  the  hypothesis,  as  it  is  imagined 
and  rendered  by  most  of  those  writers,  may  be  stated  gene- 
rally thus  : 

To  the  formation  of  every  society  political  and  indepen- 
dent, or  to  the  institution  of  every  m-oXc?  or  civitas,  all  its 
future  members  then  in  being  are  joint  or  concurring  par- 
ties :  for  all  are  parties  to  an  agreement  in  which  it  then 
originates,  and  which  is  also  the  basis  whereon  it  afterwards 
rests.  As  being  the  necessary  source  of  the  independent 
political  society,  or  as  being  a  condition  necessarily  prece- 
ding its  existence,  this  agreement  of  all  is  styled  the  origi?ial 
covenant :  as  being  the  necessary  basis  whereon  the  civitas 

afterwards  rests,  it  is  styled  pactum  civile  fundamentals  

In  the  process  of  making  this  covenant  or  pact,  or  the  pro- 
cess of  forming  the  society  political  and  independent,  there 
are  three  several  stages  :  which  three  several  stages  may  be 
described  in  the  following  manner.  1 .  The  future  members 
of  the  community  just  about  to  be  created,  jointly  resolve 
to  unite  themselves  into  an  independent  political  society  : 

*  I  style  the  supposed  covenant  cc  the  original  covenant  or  conve)ition" 
rather  than  cc  the  original  contract"  Every  convention,  agreement,  or  pact, 
is  not  a  contract  properly  so  called  :  though  every  contract  properly  so 
called  is  a  convention,  agreement,  or  pact.  A  contract  properly  so  called, 
is  a  convention  which  binds  legally  the  promising  party  or  parties.  But, 
admitting  the  hypothesis,  the  supposed  M  original  covenant  "  would  not  and 
could  not  engender  legal  or  political  duties. 
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signifying  and  determining  withal  the  paramount  purpose 
of  their  union,  or  even  more  or  fewer  of  its  subordinate  or 
instrumental  ends.  And  here  I  must  briefly  remark,  that 
the  paramount  purpose  of  their  union,  or  the  paramount 
purpose  of  the  community  just  about  to  be  created,  is  the 
paramount  purpose  (let  it  be  what  it  may)  for  which  a  so- 
ciety political  and  independent  ought  to  be  founded  and 
perpetuated.  By  the  writers  who  resort  to  the  hypothesis, 
this  paramount  purpose  or  absolute  end  is  conceived  differ- 
ently :  their  several  conceptions  of  this  purpose  or  end,  dif- 
fering with  the  several  natures  of  their  respective  ethical 
systems.  To  writers  who  admit  the  system  which  I  style 
the  theory  of  utility,  this  purpose  or  end  is  the  advancement 
of  human  happiness.  To  a  multitude  of  writers  who  have 
flourished  and  flourish  in  Germany,  the  following  is  the  truly 
magnificent  though  somewhat  mysterious  object  of  politi- 
cal government  and  society  :  namely,  the  extension  over  the 
earth,  or  over  its  human  inhabitants,  of  the  empire  of  right 
or  justice.  It  would  seem  that  this  right  or  justice,  like 
the  good  Ulpian's  justice,  is  absolute,  eternal,  and  immu- 
table. It  would  seem  that  this  right  or  justice  is  not  a 
creature  of  law  :  that  it  was  anterior  to  every  law ;  exists 
independently  of  every  law;  and  is  the  measure  or  test  of 
all  law  and  morality.  Consequently,  it  is  not  the  right  or 
justice  which  is  a  creature  of  the  law  of  God,  and  to  which 
the  name  of  "justice"  is  often  applied  emphatically.  It  ra- 
ther is  a  something,  perfectly  self-existent,  to  which  his  law 
conforms,  or  to  which  his  law  should  conform.  I,  there- 
fore, cannot  understand  it,  and  will  not  affect  to  explain  it. 
Merely  guessing  at  what  it  may  be,  I  take  it  for  the  right 
or  justice  mentioned  in  a  preceding  note :  I  take  it  for 
general  utility  darkly  conceived  and  expressed.  Let  it  be 
what  it  may,  it  doubtless  is  excellently  good,  or  is  super- 
latively fair  or  high,  or  (in  a  breath)  is  preeminently  worthy 
of  praise.  For,  compared  with  the  extension  of  its  empire 
over  mankind,  the  mere  advancement  of  their  happiness  is 
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a  mean  and  contemptible  object.  2.  Having  resolved  to 
unite  themselves  into  an  independent  political  society,  all 
the  members  of  the  inchoate  community  jointly  determine 
the  constitution  of  its  sovereign  political  government.  In 
other  words,  they  jointly  determine  the  member  or  members 
in  whom  the  sovereignty  shall  reside  :  and,  in  case  they  will 
that  the  sovereignty  shall  reside  in  more  than  one,  they 
jointly  determine  the  mode  wherein  the  sovereign  number 
shall  share  the  sovereign  powers.  3.  The  process  of  form- 
ing the  independent  political  society,  or  the  process  of  form- 
ing its  supreme  political  government,  is  completed  by  pro- 
mises given  and  accepted  :  namely,  by  a  promise  of  the  in- 
choate sovereign  to  the  inchoate  subjects,  by  promises  of 
the  latter  to  the  former,  and  by  a  promise  of  each  of  the 
latter  to  all  and  each  of  the  rest.  The  promise  made  by 
the  sovereign,  and  the  promises  made  by  the  subjects,  are 
made  to  a  common  object  :  namely,  the  accomplishment  of 
the  paramount  purpose  of  the  independent  political  society, 
and  of  such  of  its  subordinate  purposes  as  were  signified 
by  the  resolution  to  form  it.  The  purport  of  the  promise 
made  by  the  sovereign,  and  the  purport  of  the  promises 
made  by  the  subjects,  are,  therefore,  the  following.  The  so- 
vereign promises  generally  to  govern  to  the  paramount  end 
of  the  independent  political  society  :  and,  if  any  of  its  sub- 
ordinate ends  were  signified  by  the  resolution  to  form  it, 
the  sovereign  moreover  promises  specifically  to  govern  spe- 
cifically to  those  subordinate  ends.  The  subjects  promise 
to  render  to  the  sovereign  a  qualified  or  conditional  obe- 
dience :  that  is  to  say,  to  render  to  the  sovereign  all  the 
obedience  which  shall  consist  with  that  paramount  purpose 

and  those  subordinate  purposes.  The  resolution  of  the 

members  to  unite  themselves  into  an  independent  political 
society,  is  styled  pact  tint  unionis.  Their  determination  of 
the  constitution  or  structure  of  the  sovereign  political  go- 
vernment, is  styled  pactum  constitutionis  or  pactum,  ordina- 
tionis.     The  promise  of  the  sovereign  to  the  subjects,  with 
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the  promises  of  the  subjects  to  the  sovereign  and  to  one  an- 
other, are  styled  pactum  subjcctionis  :  for,  through  the  pro- 
mises of  the  subjects,  or  through  the  promises  of  the  sub- 
jects coupled  with  the  promise  of  the  sovereign,  the  former 
are  placed  completely  in  a  state  of  subjection  to  the  latter, 
or  the  relation  of  subjection  and  sovereignty  arises  between 
the  parties.  But  of  the  so  called  pact  of  union,  the  so  called 
pact  constituent,  and  the  so  called  pact  of  subjection ,  the  last 
only  is  properly  a  convention.  The  so  called  pact  of  union 
and  the  so  called  pact  constituent  are  properly  resolves  or 
determinations  introductory  to  the  pact  of  subjection  :  the 
pact  of  subjection  being  the  original  covenant  or  the  fun- 
damental civil  pact.  Through  this  original  covenant,  or 

this  fundamental  pact,  the  sovereign  is  bound  (or,  at  least, 
is  bound  religiously)  to  govern  as  is  mentioned  above  :  and 
the  subjects  are  bound  (or,  at  least,  are  bound  religiously) 
to  render  to  the  sovereign  for  the  time  being,  the  obedience 
above  described.  And  the  binding  virtue  of  this  fundamen- 
tal pact  is  not  confined  to  the  founders  of  the  indepen- 
dent political  society.  The  binding  virtue  of  this  funda- 
mental pact  extends  to  the  following  members  of  the  same 
community.  For  the  promises  which  the  founders  of  the 
community  make  for  themselves  respectively,  import  similar 
promises  which  they  make  for  their  respective  successors. 
Through  the  promise  made  by  the  original  sovereign,  fol- 
lowing sovereigns  are  bound  (or,  at  least,  are  bound  religi- 
ously) to  govern  as  is  mentioned  above.  Through  the  pro- 
mises made  by  the  original  subjects,  following  subjects  are 
bound  (or,  at  least,  are  bound  religiously)  to  render  to  the 
sovereign  for  the  time  being,  the  obedience  above  described. 

 In  every  society  political  and  independent,  the  duties 

of  the  sovereign  towards  the  subjects  (or  the  religious  duties 
of  the  sovereign  towards  the  subjects)  spring  from  an  ori- 
ginal covenant  like  that  which  I  now  have  delineated  :  And 
in  every  society  political  and  independent,  the  duties  of  the 
subjects  towards  the  sovereign   (or  the  religious  duties  of 
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the  subjects  towards  the  sovereign)  arise  from  a  similar 
pact.  Unless  we  suppose  that  such  an  agreement  is  in- 
cumbent on  the  sovereign  and  subjects,  we  cannot  account 
adequately  for  those  their  respective  obligations.  Unless 
the  subjects  were  held  to  render  it  by  an  agreement  that 
they  shall  render  it,  the  subjects  would  not  be  obliged,  or 
would  not  be  obliged  sufficiently,  to  render  to  the  sovereign 
the  requisite  obedience  :  that  is  to  say,  the  obedience  requi- 
site to  the  accomplishment  of  the  proper  purpose  or  end  of 
the  independent  political  society.  Unless  the  sovereign  were 
held  by  an  agreement  to  govern  as  is  mentioned  above,  the 
sovereign  would  not  be  obliged,  or  would  not  be  obliged 
sufficiently,  from  governing  despotically  or  arbitrarily  :  that 
is  to  say,  governing  with  little  or  no  regard  to  the  proper 
purpose  or  end  of  a  supreme  political  government. 

Such,  I  believe,  is  the  general  purport  of  the  hypothesis, 
as  it  is  imagined  and  rendered  by  most  of  the  writers  who 
resort  to  it. 

But,  as  I  have  remarked  above,  the  writers  who  resort  to 
the  hypothesis  imagine  and  render  it  variously. — Accord- 
ing, for  example,  to  some  of  those  writers,  The  original  sub- 
jects, covenanting  for  themselves  and  their  followers,  pro- 
mise obedience  to  the  original  and  following  sovereigns. 
But  the  original  sovereign  is  not  a  promising  party  to  the 
fundamental  civil  pact.  The  original  sovereign  does  not 
agree  with  the  subjects,  that  the  sovereign  powers  shall  be 
used  to  a  given  end  or  ends,  or  that  those  powers  shall  be 
used  in  a  given  mode  or  modes. — And  by  the  different 
writers  who  render  the  hypothesis  thus,  the  purport  of  the 
subjects'  promises  is  imagined.  For  example  :  Some  sup- 
pose that  the  obedience  promised  by  the  subjects,  is  the 
qualified  or  conditional  obedience  briefly  described  above  ; 
whilst  others  suppose  that  the  obedience  promised  by  the 
subjects,  is  an  obedience  passive  or  unlimited. — The  writers, 
in  short,  who  suppose  an  original  covenant,  think  variously 
concerning  the  nature  of  the  end  for  which  a  supreme  go- 
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vernment  ought  to  exist.  They  think  moreover  variously 
concerning  the  extent  of  the  obedience  which  a  supreme 
government  ought  to  receive  from  its  subjects.  And  to  his 
own  opinion  concerning  the  nature  of  that  end,  or  to  his 
own  opinion  concerning  the  extent  of  that  obedience,  each 
of  the  writers  in  question  endeavours  to  shape  the  hypothe- 
sis.— But  though  the  writers  who  resort  to  the  hypothesis 
imagine  and  render  it  variously,  they  concur  in  this  :  That 
the  duties  of  the  subjects  towards  the  sovereign  (or  the 
religious  duties  of  the  subjects  towards  the  sovereign)  are 
creatures  of  the  original  covenant.  And  the  writers  who 
fancy  that  the  original  sovereign  was  a  promising  party  to 
the  pact,  also  concur  in  this  :  That  the  duties  of  the  sove- 
reign towards  the  subjects  (or  the  religious  duties  of  the  so- 
vereign towards  the  subjects)  are  engendered  by  the  same 
agreement. 

A  complete  though  concise  exposition  of  the  various  forms 
or  shapes  in  which  various  writers  imagine  and  render  the 
hypothesis,  would  fill  a  considerable  volume.  Besides,  the 
ensuing  strictures  apply  exactly,  or  may  be  fitted  easily,  to 
any  original  covenant  that  has  been  or  can  be  conceited ; 
although  they  are  directed  more  particularly  to  the  fancied 
original  covenant  which  I  have  delineated  above.  My  state- 
ment of  the  purport  of  the  hypothesis,  I,  therefore,  conclude 
here.  And  I  now  will  suggest  shortly  a  few  of  the  conclu- 
sive objections  to  which  the  hypothesis  is  open. 

1.  To  account  for  the  duties  of  subjects  towards  their  so- 
vereign government,  or  for  those  of  the  sovereign  govern- 
ment towards  its  subjects,  or  for  those  of  each  of  the  parties 
towards  the  other,  is  the  scope  of  every  writer  who  supposes 
an  original  covenant. — But,  to  account  for  the  duties  of  sub- 
jects towards  their  sovereign  government,  or  for  those  of  the 
sovereign  government  towards  its  subjects,  we  need  not  re- 
sort to  the  hypothesis  of  a  fundamental  civil  pact.  We  suffi- 
ciently account  for  the  origin  of  those  respective  obligations, 
when  we  refer  them  simply  (or  without  the  supposition  of  an 
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original  covenant)  to  their  apparent  and  obvious  fountains  : 
namely,  the  law  of  God,  positive  law,  and  positive  morality. 
— Besides,  although  the  formation  of  an  independent  politi- 
cal society  were  really  preceded  by  a  fundamental  civil  pact, 
scarce  any  of  the  duties  lying  thereafter  on  the  subjects, 
or  of  the  duties  lying  thereafter  on  the  sovereign,  would  be 
engendered  or  influenced  by  that  foregoing  convention. — 
The  hypothesis,  therefore,  of  an  original  covenant,  is  need- 
less, and  is  worse  than  needless.  It  affects  to  assign  the 
cause  of  certain  phenomena  :  namely,  the  duties  of  subjects 
towards  their  sovereign  government,  or  the  duties  of  the 
sovereign  government  towards  its  subjects,  or  the  duties  of 
each  of  the  parties  towards  the  other.  But  the  cause  which 
it  assigns  is  superfluous  ;  inasmuch  as  there  are  other  causes 
which  are  at  once  obvious  and  adequate  :  And  that  super- 
fluous cause  is  inefficient  as  well  as  superfluous,  or  could  not 
have  produced  the  phsenomena  whereof  it  is  the  fancied 
source. 

It  will  appear  from  the  following  analysis,  that,  although 
the  formation  of  an  independent  political  society  were  really 
preceded  by  an  original  covenant,  scarce  any  of  the  duties 
lying  thereafter  on  the  subjects,  or  of  the  duties  lying  there- 
after on  the  sovereign,  would  be  engendered  or  affected  by 
that  foregoing  agreement.  In  other  words,  the  covenant 
would  hardly  oblige  {legally,  religiously,  or  morally)  the  ori- 
ginal or  following  subjects,  or  the  original  or  following  sove- 
reigns. 

Every  convention  which  obliges  legally  (or  every  contract 
properly  so  called)  derives  its  legal  efficacy  from  a  positive 
law.  Speaking  exactly,  it  is  not  the  convention  that  obliges 
legally,  or  that  engenders  the  legal  duty  :  but  the  law  obliges 
legally,  or  engenders  the  legal  duty,  through  the  convention. 
In  other  words,  the  positive  law  annexes  the  duty  to  the 
convention  :  or  it  determines  that  duties  of  the  given  class 
shall  follow  conventions  of  the  given  description. — Conse- 
quently, if  the  sovereign  government  were  bound  legally  by 
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the  fundamental  civil  pact,  the  legal  duty  lying  on  the  go- 
vernment were  the  creature  of  a  positive  law  :  that  is  to  say, 
the  legal  duty  lying  on  the  government  were  the  creature 
of  a  positive  law  annexing  the  duty  to  the  pact.  And,  see- 
ing that  a  law  set  by  the  government  to  itself  were  merely 
a  law  through  a  metaphor,  the  positive  law  annexing  the 
duty  to  the  pact  would  be  set  to  the  sovereign  government 
by  another  and  superior  sovereign.  Consequently,  the  so- 
vereign government  legally  bound  by  the  pact  would  be  in 
a  state  of  subjection. — Through  a  positive  law  set  by  their 
own  sovereign,  the  subjects  might  be  bound  legally  to  keep 
the  original  covenant.  But  the  legal  or  political  duty  thus 
incumbent  on  the  subjects,  would  properly  proceed  from  the 
law  set  by  their  own  sovereign,  and  not  from  the  covenant 
itself.  If  they  were  bound  legally  to  keep  the  original  co- 
venant, without  a  positive  law  set  by  their  own  sovereign, 
the  subjects  would  be  bound  legally  to  keep  the  original 
covenant,  through  a  positive  law  set  by  another  sovereign  : 
that  is  to  say,  they  would  be  in  a  state  of  subjection  to  their 
own  sovereign  government,  and  also  to  a  sovereign  govern- 
ment conferring  rights  upon  their  own. 

Every  convention  which  obliges  (properly  or  improperly), 
derives  its  efficacy  from  law  (proper  or  improper).  As  obli- 
ging legally,  a  convention  derives  its  efficacy  from  law  posi- 
tive :  As  obliging  religiously  or  morally,  it  derives  its  effi- 
cacy.from  the  law  of  God  or  from  positive  morality. — Con- 
sequently, if  the  sovereign  or  subjects  were  bound  religiously 
by  the  fundamental  civil  pact,  the  religious  duty  lying  on 
the  sovereign,  or  the  religious  duty  lying  on  the  subjects, 
would  properly  proceed  from  the  Divine  law,  and  not  from 
the  pact  itself.  The  party  bound  religiously,  would  be  bound 
by  the  law  of  God,  through  the  original  covenant  :  or  the 
religious  duty  lying  on  the  party,  would  be  annexed  to  the 
original  covenant  by  the  law  of  God. 

Now  the  proper  absolute  end  of  an  independent  political 
society,  and  the  nature  of  the  index  to  the  law  of  God,  arc 
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conceived  differently  by  different  men.  But  whatever  be  the 
absolute  end  of  an  independent  political  society,  and  what- 
ever be  the  nature  of  the  index  to  the  law  of  God,  the  so- 
vereign would  be  bound  religiously,  without  an  original  co- 
venant, to  govern  to  that  absolute  end  :  whilst  the  subjects 
would  be  bound  religiously,  without  an  original  covenant, 
to  render  to  the  sovereign  the  obedience  which  the  accom- 
plishment of  the  end  might  require.  Consequently,  whether 
it  consisted  or  conflicted  with  that  proper  absolute  end,  the 
original  covenant  wrould  not  oblige  religiously  either  of  the 
two  parties. — If  the  original  covenant  consisted  with  that  ab- 
solute end,  the  original  covenant  would  be  superfluous,  and 
therefore  would  be  inoperative.  The  religious  duties  lying 
on  the  sovereign  and  subjects,  would  not  be  effects  or  conse- 
quences, mediately  or  immediately,  of  the  fundamental  civil 
pact.  Inasmuch  as  the  Divine  law  would  impose  those  re- 
ligious duties,  although  the  pact  had  not  been  made,  they 
would  not  be  effects  or  consequences  annexed  to  the  pact 
by  the  law,  or  would  not  be  imposed  by  the  law  through 
the  pact. — If  the  original  covenant  conflicted  with  that  ab- 
solute end,  it  would  also  conflict  with  the  law  which  is  the 
source  of  religious  obligations,  and  would  not  oblige  reli- 
giously the  sovereign  government  or  its  subjects. 

For  example  :  Let  us  suppose  that  the  principle  of  utility 
is  the  index  to  the  law  of  God  ;  and  that,  since  the  prin- 
ciple of  utility  is  the  index  to  the  law  of  God,  the  greatest 
possible  advancement  of  the  common  happiness  or  weal  is 
the  proper  absolute  end  of  an  independent  political  society. 
Let  us  suppose,  moreover,  that  the  accomplishment  of  this 
absolute  end  was  the  scope  of  the  original  covenant.  Now 
no  religious  obligation  would  be  laid  on  the  sovereign  or 
subjects  through  the  fundamental  pact.  For  the  sovereign 
would  be  bound  religiously,  without  the  fundamental  pact, 
to  govern  to  the  very  end  at  which  its  authors  had  aimed  : 
whilst  the  subjects  would  be  bound  religiously,  without 
the  fundamental  pact,  to  render  to  the  sovereign  the  obedi- 
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cnce  which  the  accomplishment  of  the  end  might  require. 
And  if  the  accomplishment  of  this  same  end  were  not  the 
scope  of  the  pact,  the  pact  would  conflict  with  the  law  as 
known  through  the  principle  of  utility,  and  would  not  oblige 
religiously  either  of  the  two  parties.  To  make  a  promise 
which  general  utility  condemns,  is  an  offence  against  the 
law  of  God  :  but  to  break  a  promise  of  a  generally  perni- 
cious tendency,  is  the  fulfilment  of  a  religious  duty. 

And  though  the  original  sovereign  or  the  original  subjects 
might  have  been  bound  religiously  by  the  original  covenant, 
why  or  how  should  it  bind  religiously  the  following  sove- 
reigns or  subjects  ?  Duties  to  the  subjects  for  the  time  being, 
would  be  laid  by  the  law  of  God  on  all  the  following  sove- 
reigns •  and  duties  to  the  sovereign  for  the  time  being,  would 
be  laid  by  the  law  of  God  on  all  the  following  subjects  : 
but  why  should  those  obligations  be  laid  on  those  follow- 
ing parties,  through  the  fundamental  pact  ?  through  or  in 
consequence  of  a  pact  made  without  their  authority,  and 
even  without  their  knowledge  ?  Legal  obligations  often  lie 
upon  parties,  (as,  for  example,  upon  heirs  or  administrators,) 
through  or  in  consequence  of  promises  made  by  other  par- 
ties whose  legal  representatives  they  are  :  whose  faculties  or 
means  of  fulfilling  obligations  devolve  or  descend  to  them 
by  virtue  of  positive  law.  And  I  perceive  readily,  why  the 
legal  obligations  which  are  consequent  on  those  promises, 
extend  from  the  makers  of  the  promises  to  the  parties  who 
legally  represent  them.  It  is  expedient,  for  various  reasons, 
that  positive  law  should  impose  obligations  on  the  makers 
of  certain  promises  :  and  for  the  same,  or  nearly  the  same 
reasons,  it  is  expedient  that  the  legal  duties  which  are  laid 
on  the  makers  themselves,  should  pass  to  the  parties  who  le- 
gally represent  them,  and  who  take  their  faculties  or  means. 
But  I  am  unable  to  perceive,  why  or  how  a  promise  of  the 
original  sovereign  or  subjects  should  bind  religiously  the  fol- 
lowing sovereigns  or  subjects  :  Though  I  see  that  the  cases 
of  legal  obligation  to  which  I  now  have  adverted,  probably 
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suggested  the  groundless  conceit  to  those  who  devised  the 
hypothesis  of  a  fundamental  civil  pact. 

If  the  sovereign  were  bound  morally  to  keep  the  original 
covenant,  the  sovereign  would  be  bound  by  opinions  current 
amongst  the  subjects,  to  govern  to  the  absolute  end  at  which 
its  authors  had  aimed  :  And  if  the  subjects  were  bound 
morally  to  keep  the  original  covenant,  the  subjects  would  be 
bound  severally  by  opinions  of  the  community  at  large,  to 
render  to  the  sovereign  the  obedience  which  the  accomplish- 
ment of  the  end  might  require.  But  the  moral  obligations 
thus  incumbent  on  the  sovereign,  with  the  moral  obligations 
thus  incumbent  on  the  subjects,  would  not  be  engendered 
or  affected  by  the  original  covenant.  They  would  not  be 
imposed  by  the  positive  morality  of  the  community,  through 
or  in  consequence  of  the  pact.  For  the  opinions  obliging 
the  sovereign  to  govern  to  that  absolute  end,  with  the  opi- 
nions obliging  the  subjects  to  render  that  requisite  obedi- 
ence, would  not  be  consequents  of  the  pact,  but  would  have 
been  its  antecedents  :  inasmuch  as  the  pact  itself  would  have 
been  made  by  the  founders  of  the  community,  because  those 
very  opinions  were  held  by  all  or  most  of  them. 

We  may,  if  we  like,  imagine  and  assume,  that  the  fancied 
original  covenant  was  conceived  and  constructed  by  its  au- 
thors, with  some  particularity  and  precision  :  that,  having 
determined  the  absolute  end  of  their  union,  it  specified 
some  of  the  ends  positive  or  negative,  or  some  of  the  means 
or  modes  positive  or  negative,  through  which  the  sovereign 
government  should  rule  to  that  absolute  end.  The  founders, 
for  example,  of  the  independent  political  society  (like  the  Ro- 
man people  who  adopted  the  Twelve  Tables),  might  have 
adverted  specially  to  the  monstrous  and  palpable  mischiefs 
of  ex  ptosf  faclo  legislation  :  and  therefore  the  fancied  cove- 
nant might  have  determined  specially,  that  the  sovereign 
government  about  to  be  formed  should  forbear  from  legisla- 
tion of  the  kind.  And  if  any  of  those  positive  or  negative 
ends  were  specified  by  the  original  covenant,  the  promise  of 
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the  subjects  to  render  obedience  to  the  sovereign,  was  made 
with  special  reservations  :  it  was  not  extended  to  any  of  the 
cases  wherein  the  sovereign  might  deviate  from  any  of  the 
subordinate  ends  which  the  covenant  determined  specially. 

Now  the  bulk  or  generality  of  the  subjects,  in  an  inde- 
pendent political  community,  might  think  alike  or  uniformly 
concerning  the  absolute  end  to  which  their  sovereign  govern- 
ment ought  to  rule  :  and  yet  their  uniform  opinions  concern- 
ing that  absolute  end  might  bind  or  control  their  sovereign 
very  imperfectly.  Notwithstanding  the  uniformity  of  their 
opinions  concerning  that  absolute  end,  the  bulk  of  the  sub- 
jects might  think  variously  concerning  the  conduct  of  their 
sovereign  :  since  the  proper  absolute  end  of  a  sovereign  po- 
litical government,  or  the  absolute  end  for  which  it  ought 
to  exist,  is  inevitably  conceived  in  a  form,  or  is  inevitably 
stated  in  expressions^  extremely  abstract  and  vague.  For  ex- 
ample :  The  bulk  or  generality  of  the  subjects  might  possi- 
bly concur  in  thinking,  that  the  proper  absolute  end  of  their 
sovereign  political  government  was  the  greatest  possible 
advancement  of  the  general  or  common  weal :  but  whether  a 
positive  law  made  by  it  ex  post  facto  did  or  did  not  comport 
with  its  proper  absolute  end,  is  clearly  a  question  which 
they  might  answer  variously,  notwithstanding  the  uniformity 
of  their  opinions  concerning  that  paramount  purpose.  Un- 
less, then,  the  bulk  of  the  subjects  thought  alike  or  uniformly 
concerning  more  or  fewer  of  its  proper  subordinate  ends, 
they  hardly  would  oppose  to  the  government,  in  any  parti- 
cular case,  a  uniform,  simultaneous,  and  effectual  resistance. 
Consequently,  the  sovereign  government  would  not  be  af- 
fected constantly  by  the  fear  of  an  effectual  resistance  from 
the  subject  members  of  the  community  :  and,  consequently, 
their  general  and  uniform  opinions  concerning  its  paramount 
purpose  would  bind  or  control  it  feebly. — But  if  the  mass 
of  the  subjects  thought  alike  or  uniformly  concerning  more 
or  fewer  of  its  proper  subordinate  ends,  the  uniform  opinions 
of  the  mass,  concerning  those  subordinate  ends,  would  pro- 
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bably  control  it  potently.  Speaking  generally,  the  proper 
subordinate  ends  of  a  sovereign  political  government  (let 
those  ends  or  means  be  what  they  may)  may  be  imagined 
in  forms,  or  may  be  stated  in  expressions,  which  are  neither 
extremely  abstract,  nor  extremely  vague.  Consequently,  if 
the  government  ventured  to  deviate  from  any  of  the  subor- 
dinate ends  to  which  those  uniform  opinions  were  decidedly 
favourable,  the  bulk  or  generality  of  the  subjects  would 
probably  unite  in  resenting,  and  even  in  resisting  its  mea- 
sures :  for  if  they  tried  its  measures  by  one  and  the  same 
standard,  and  if  that  standard  or  test  were  determinate  and 
not  dubious,  their  respective  opinions  concerning  its  mea- 
sures would  exactly  or  nearly  tally.  Consequently,  a  fear  of 
encountering  an  effectual  resistance,  in  case  it  should  ven- 
ture to  deviate  from  any  of  those  ends,  would  constantly 
hold  the  government  to  all  the  subordinate  ends  which 
the  uniform  opinions  of  the  mass  decidedly  favoured. — The 
extent  to  which  a  government  is  bound  by  the  opinions  of 
its  subjects,  and  the  efficacy  of  the  moral  duties  which  their 
opinions  impose  upon  it,  therefore  depend  mainly  on  the  two 
following  causes:  First,  the  number  of  its  subordinate  ends 
(or  the  number  of  the  ends  subserving  its  absolute  end) 
concerning  which  the  mass  of  its  subjects  think  alike  or 
uniformly  :  secondly,  the  degree  of  clearness  and  precision 
with  whicb  they  conceive  the  ends  in  respect  whereof  their 
opinions  thus  coincide.  The  greater  is  that  number,  and 
the  greater  is  that  degree,  the  more  extensively,  and  the 
more  effectually,  is  the  government  bound  or  controlled  by 
the  positive  morality  of  the  community. 

Now  it  follows  from  what  I  have  premised,  that,  if  an 
original  covenant  had  determined  clearly  and  precisely  some 
of  the  subordinate  ends  whereto  the  sovereign  should  rule, 
the  sovereign  would  be  bound  effectually  by  the  positive 
morality  of  the  community,  to  rule  to  the  subordinate  ends 
which  the  covenant  had  thus  specified :  supposing  (I,  of 
course,  understand)  that  those  same  subordinate  ends  were 
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favoured  by  opinions  and  sentiments  which  the  mass  of  the 
subjects  for  the  time  being  held  and  felt.  And  here  (it  might 
be  argued)  the  sovereign  would  be  bound  morally  to  rule  to 
those  same  ends,  through  the  fundamental  pact,  or  in  con- 
sequence of  the  fundamental  pact.     For  (it  might  be  said) 
the  efficacy  of  the  opinions  binding  the  sovereign  govern- 
ment would  mainly  arise  from  the  clearness  and  precision 
with  which  those  same  ends  were  conceived  by  the  mass 
of  the  subjects  ;  whilst  the  clearness  and  precision  of  their 
conceptions  would  mainly  arise  from  the  clearness  and  pre- 
cision with  which  those  same  ends  had  been  specified  by 
the  original  covenant.    It  will,  however,  appear,  on  a  mo- 
ment's reflection,  that  the  opinions  of  the  generality  of  the 
subjects,  concerning  those  same  ends,  would  not  be  engen- 
dered by,  but  rather  would  have  engendered  the  covenant  : 
For  if  most  of  the  subject  founders  of  the  independent  poli- 
tical society  had  not  been  affected  by  opinions  exactly  si- 
milar, why  were  those  same  ends  specially  determined  by 
the  covenant  of  which  those  subject  founders  were  the  prin- 
cipal authors  ?  And,  granting  that  the  clearness  with  which 
they  were  specified  by  the  covenant  would  impart  an  an- 
swering clearness  to  the  conceptions  of  the  following  sub- 
jects, that  effect  on  the  opinions  held  by  the  following  sub- 
jects would  not  be  wrought  by  the  covenant  as  being  a 
covenant  or  pact :  that  is  to  say,  as  being  a  promise,  or  mu- 
tual promises,  proffered  and  accepted.     That  effect  would 
be  wrought  by  the  covenant  as  being  a  luminous  statement 
of  those  same  subordinate  ends.    And  any  similar  statement 
which  might  circulate  widely  (as  a  similar  statement,  for 
example,  by  a  popular  and  respected  writer),  would  work  a 
similar  effect  on  the  opinions  of  the  following  subjects. 
Stating  clearly  and  precisely  those  same  subordinate  ends, 
it  would  naturally  give  to  their  conceptions  of  those  same 
subordinate  ends  a  corresponding  clearness  and  precision. 

The  following  (I  think)  is  the  only,  or  nearly  the  only 
case,  wherein  an  original  covenant,  as  being  a  covenant  or 
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pact,  might  generate  or  influence  any  of  the  duties  lying  on 
the  sovereign  or  subjects. 

It  might  be  believed  by  the  bulk  of  the  subjects,  that  an 
agreement  or  convention  (or  a  promise  proffered  and  ac- 
cepted) has  that  mysterious  efficacy  which  is  expressly  or 
tacitly  ascribed  to  it  by  those  who  resort  to  the  hypothesis 
of  a  fundamental  civil  pact. — It  might  be  believed  by  the 
bulk  of  the  subjects,  that,  unless  their  sovereign  government 
had  promised  so  to  govern,  it  would  not  be  bound  by  the 
law  of  God,  or  would  not  be  bound  sufficiently  by  the  law 
of  God,  to  govern  to  what  they  esteemed  its  proper  absolute 
end.  It  might  be  believed  moreover  by  the  bulk  of  the 
subjects,  that  the  promise  made  by  the  original  sovereign 
was  a  promise  made  in  effect  by  each  of  the  following  sove- 
reigns. And  therefore  it  might  be  believed  by  the  bulk  of 
the  subjects,  that  their  sovereign  government  was  bound 
religiously  to  govern  to  that  absolute  end,  rather  because 
it  had  promised  to  govern  to  that  absolute  end,  than  by 
reason  of  the  intrinsic  worth  belonging  to  the  end  itself. 
— Now,  if  the  mass  of  the  subjects  potently  believed  these 
positions,  the  duties  of  the  government  towards  its  subjects, 
which  the  positive  morality  of  the  community  imposed  upon 
it,  would  be  engendered  or  affected  by  the  original  cove- 
nant. They  would  be  imposed  upon  it,  wholly  or  in  part, 
because  the  original  covenant  had  preceded  or  accompanied 
the  institution  of  the  independent  political  society.  For  if 
it  departed  from  any  of  the  ends  determined  by  the  origi- 
nal covenant,  the  mass  of  its  subjects  would  be  moved  to 
anger,  (and  perhaps  to  eventual  rebellion,)  by  its  breach  of 
its  promise,  real  or  supposed,  rather  than  by  that  misrule  of 
which  they  esteemed  it  guilty.  Its  breach  of  its  promise, 
as  being  a  breach  of  a  promise,  would  be  the  cause  of  their 
offence,  wholly  or  in  part.  For  they  would  impute  to  the 
promise,  real  or  supposed,  a  proper  and  absolute  worth  ;  or 
they  would  care  for  the  promise,  real  or  supposed,  without 
regard  to  its  scope  and  tendency. 
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It  appears  from  the  foregoing  analysis,  that,  although  the 
formation  of  the  independent  political  society  had  really 
been  preceded  by  a  fundamental  civil  pact,  none  of  the 
legal  or  religious  duties  lying  on  the  sovereign  or  subjects 
could  be  engendered  or  influenced  by  that  preceding  con- 
vention :  that  there  is  only  a  single  case,  or  are  only  a  few 
cases,  wherein  it  could  engender  or  influence  any  of  the 
moral  duties  lying  on  the  same  parties.  It  will  appear  from 
the  following  analysis,  that,  where  it  might  engender  or  in- 
fluence any  of  those  moral  duties,  that  preceding  conven- 
tion would  probably  be  pernicious. 

Of  the  duties  of  the  sovereign  towards  the  subjects,  and 
of  the  duties  of  the  subjects  towards  the  sovereign,  it  is 
only  those  which  are  moral,  or  are  imposed  by  positive  mo- 
rality, that  any  original  covenant  could  possibly  affect.  And, 
considered  with  reference  to  those,  an  original  covenant 
would  be  simply  useless,  or  would  be  positively  pernicious. 

An  original  covenant  would  be  simply  useless,  if  it  merely 
determined  the  absolute  end  of  the  sovereign  political  go- 
vernment :  if  it  merely  determined  that  the  absolute  end  of 
the  government  was  the  greatest  possible  advancement  of 
the  common  happiness  or  weal.  For  though  the  covenant 
might  give  uniformity  to  the  opinions  of  the  mass  of  the 
subjects,  it  would  only  affect  their  opinions  concerning  that 
absolute  end :  And,  as  I  have  shown  already,  the  unifor- 
mity of  their  opinions  concerning  the  paramount  purpose, 
would  hardly  influence  the  conduct  of  their  sovereign  poli- 
tical government 

But  the  covenant  might  specify  some  of  the  means,  or 
some  of  the  subordinate  or  instrumental  ends,  through 
which  the  government  should  rule  to  that  its  absolute  end, 
or  through  which  it  should  so  rule  as  to  further  the  com- 
mon weal.  And  as  specially  determining  any  of  those 
means,  or  any  of  the  subordinate  ends  to  which  the  govern- 
ment should  rule,  the  original  covenant  would  be  simply 
useless,  or  would  be  positively  pernicious. 
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For  the  opinions  of  the  following  members  of  the  inde- 
pendent political  community,  concerning  the  subordinate 
ends  to  which  the  government  should  rule,  would  or  would 
not  be  affected  by  the  covenant  or  pact  of  the  founders. 

If  the  covenant  of  the  founders  of  the  community  did 
not  affect  the  opinions  of  its  following  members,  the  cove- 
nant would  be  simply  useless. 

If  the  covenant  of  the  founders  of  the  community  did 
affect  the  opinions  of  its  following  members,  the  covenant 
probably  would  be  positively  pernicious.     For  the  opinions 
of  the  following  members  would  probably  be  affected  by 
the  covenant  as  being  a  covenant  or  pact  made  by  the 
founders.    They  probably  would  impute  to  the  subordinate 
ends  specified  by  the  original  covenant,  a  worth  extrinsic 
and  arbitrary,  or  independent  of  their  intrinsic  merits.  A 
belief  that  the  specified  ends  were  of  a  useful  or  beneficent 
tendency,  or  were  ends  tending  to  the  furtherance  of  the 
common  happiness  or  weal,  would  not  be  their  reason,  or 
would  not  be  their  only  reason,  for  regarding  the  ends  with 
respect.     They  probably  would  respect  the  specified  ends, 
or  probably  would  partly  respect  them,  because  the  vene- 
rable founders  of  the  independent  political  society  (by  the 
venerable  covenant  or  pact  which  was  the  basis  of  the  social 
fabric)  had  determined  that  those  same  ends  were  some  of 
the  ends  or  means  through  which  the  weal  of  the  commu- 
nity might  be  furthered  by  its  sovereign  government.  Now 
the  venerable  age  or  times  wherein  the  community  was 
founded,  would  probably  be  less  enlightened  (notwithstand- 
ing its  claims  to  veneration)  than  any  of  the  ensuing  and 
degenerate  ages  through  which  the  community  might  en- 
dure.    Consequently,  the  following  pernicious  effect  would 
be  wrought  by  the  original  covenant.     The  opinions  held 
in  an  age  comparatively  ignorant,  concerning  the  subordi- 
nate ends  to  which  the  government  should  rule,  would  in- 
fluence more  or  less,  through  the  medium  of  the  covenant, 
the  opinions  held,  concerning  those  ends,  in  ages  compara- 
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tively  knowing. — Let  us  suppose,  for  example,  that  the  for- 
mation of  the  British  community  was  preceded  by  a  funda- 
mental pact.  Let  us  suppose,  (a  "  most  unforced"  supposi- 
tion,) that  the  ignorant  founders  of  the  community  deemed 
foreign  commerce  hurtful  to  domestic  industry.  Let  us, 
therefore,  suppose,  moreover,  that  the  government  about  to 
be  formed  promised  for  itself  and  its  successors,  to  protect 
the  industry  of  its  own  society,  by  forbidding  and  prevent- 
ing the  importation  of  foreign  manufactures.  Now  if  the 
fundamental  pact  made  by  our  worthy  ancestors  were  de- 
voutly reverenced  by  many  of  ourselves,  it  would  hinder  the 
diffusion  of  sound  oeconomical  doctrines  through  the  pre- 
sent community.  The  present  sovereign  government  would, 
therefore,  be  prevented  by  the  pact,  from  legislating  wisely 
and  usefully  in  regard  to  our  commercial  intercourse  with 
other  independent  nations.  If  the  government  attempted 
to  withdraw  the  restrictions  which  the  laws  of  preceding 
governments  have  laid  on  our  foreign  commerce,  the  fal- 
lacies which  now  are  current,  and  the  nonsense  which 
now  is  in  vogue,  wrould  not  be  the  only  fallacies,  and  would 
not  be  the  only  nonsense,  wherewith  the  haters  of  improve- 
ment would  belabour  the  audacious  innovators.  All  who 
delighted  in  "  things  ancient would  certainly  accuse  it 
of  infringing  a  principle  which  wras  part  of  the  very  basis 
whereon  the  community  rested  :  which  the  wise  and  vene- 
rable authors  of  the  fundamental  pact  itself  had  formally 
adopted  and  consecrated.  Nay,  the  lovers  of  darkness  as- 
suredly would  affirm,  and  probably  would  potently  believe, 
that  the  government  was  incompetent  to  withdraw  the  re- 
strictions which  the  laws  of  preceding  governments  have 
laid  on  our  foreign  commerce  :  that  being,  as  it  were,  a 
privy  of  the  first  or  original  government,  it  was  estopped  by 
the  solemn  promise  which  that  government  had  given. 

Promises  or  oaths  on  the  part  of  the  original  sovereign, 
or  promises  or  oaths  on  the  part  of  succeeding  sovereigns, 
are  not  the  efficient  securities,  moral  or  religious \  for  bene- 
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ficent  government  or  rule. — The  best  of  moral  securities,  or 
the  best  of  the  securities  yielded  by  positive  morality,  would 
arise  from  a  wide  diffusion,  through  the  mass  of  the  sub- 
jects, of  the  soundest  political  science  which  the  lights  of 
the  age  could  afford.  If  they  conceived  correctly  the  para- 
mount end  of  their  government,  with  the  means  or  subor- 
dinate ends  through  which  it  must  accomplish  that  end, 
none  of  its  measures  would  be  grossly  foolish  or  wicked, 
and  its  conduct  positive  and  negative  would  commonly  be 
wise  and  beneficent. — The  best  of  religious  securities,  or 
the  best  of  the  securities  yielded  by  religious  convictions, 
would  arise  from  worthy  opinions,  held  by  rulers  and  sub- 
jects, concerning  the  wishes  and  purposes  of  the  Good  and 
Wise  Monarch,  and  concerning  the  nature  of  the  duties 
which  he  lays  upon  earthly  sovereigns. 

2.  It  appears  from  the  foregoing  strictures  on  the  hypo- 
thesis of  the  original  covenant,  that  the  hypothesis  is  need- 
less, and  is  worse  than  needless  :  that  we  are  able  to  ac- 
count sufficiently,  without  resorting  to  the  hypothesis,  for 
the  duties  of  subjects  towards  their  sovereign  government, 
wTith  the  duties  of  the  sovereign  government  towards  its 
subjects ;  and  that,  though  the  formation  of  the  indepen- 
dent political  society  had  really  been  preceded  by  a  funda- 
mental civil  pact,  scarce  any  of  those  obligations  would  be 
engendered  or  influenced  by  that  preceding  agreement.  It 
will  appear  from  the  following  strictures,  that  the  hypothesis 
of  the  fundamental  pact  is  not  only  a  fiction,  but  is  a  fiction 
approaching  to  an  impossibility  :  that  the  institution  of  a 
ttoXis  or  civitas,  or  the  formation  of  a  society  political  and 
independent,  was  never  preceded  or  accompanied,  and  could 
hardly  be  preceded  or  accompanied,  by  an  original  cove- 
nant properly  so  called,  or  by  aught  resembling  the  idea  of 
a  proper  original  covenant. 

Every  convention  properly  so  called,  or  every  pact  or 
agreement  properly  so  called,  consists  of  a  promise  (or 
mutual  promises) proffered  and  accepted.    Wherever  mutual 


JURISPRUDENCE  DETERMINED, 


297 


promises  are  proffered  and  accepted,  there  are,  in  strictness, 
two  or  more  conventions  :  for  the  promise  proffered  by  each, 
and  accepted  by  the  other  of  the  agreeing  parties,  is  of  it- 
self an  agreement.  But  where  the  performance  of  either  of 
the  promises  is  made  by  either  to  depend  on  the  perform- 
ance of  the  other,  the  several  conventions  are  cross  or  im- 
plicated conventions,  and  commonly  are  deemed,  therefore, 
one  convention. — Where  one  only  of  the  agreeing  parties 
gives  or  passes  a  promise,  the  promise  which  is  proffered  by 
the  one,  and  which  is  accepted  by  the  other,  is,  in  the  lan- 
guage of  jurists,  "  a  convention  unilateral" .  Where  each 
of  the  agreeing  parties  gives  or  passes  a  promise,  and  the 
performance  of  either  of  the  promises  is  made  to  depend  on 
the  performance  of  the  other,  the  several  promises  respec- 
tively proffered  and  accepted,  are,  in  the  language  of  jurists, 
a  convention  bilateral".  Where  each  of  the  agreeing  parties 
gives  or  passes  a  promise,  but  the  performance  of  either  of 
the  promises  is  not  made  to  depend  on  the  performance 
of  the  other,  each  of  the  several  conventions  is  a  separate 
unilateral  convention,  although  the  several  conventions  be 
made  at  one  time.  For  example  :  If  I  promise  you  to  ren- 
der you  a  service,  and  if  you  accept  the  proffered  promise, 
the  promise  proffered  and  accepted  forms  a  convention  uni- 
lateral. If  I  promise  you  to  render  you  a  service,  and  you 
promise  me  to  render  me  a  service  therefor,  the  promises  re- 
spectively proffered,  if  they  are  respectively  accepted,  form 
a  convention  bilateral.  If  each  of  us  promise  the  other  to 
render  the  other  a  service,  but  the  render  of  either  of  the 
services  is  not  made  to  depend  on  the  render  of  the  other, 
the  promises  proffered  and  accepted  are  separate  unilateral 
conventions,  although  they  be  proffered  and  accepted  at  one 
and  the  same  time. — Since,  then,  a  convention  bilateral  is 
formed  by  the  implication  of  several  unilateral  conventions, 
every  convention  is  properly  a  unilateral  convention,  or  a 
promise  proffered  and  accepted. 

The  essentials  of  a  convention  may  be  stated  generally 
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thus.  1.  The  promisor,  or  the  party  who  proffers  the  pro- 
mise, promises  the  promisee,  or  the  party  to  whom  it  is  prof- 
fered, that  he  will  do  or  perform  some  given  act  or  acts,  will 
forbear  or  abstain  from  some  given  act  or  acts,  or  will  do 
or  perform  and  also  forbear  or  abstain.  And  the  acts  or 
forbearances  which  he  promises,  or  the  acts  and  forbearances 
which  he  promises,  may  be  styled  the  object  of  his  promise, 
and  also  the  object  of  the  convention.  2.  The  promisor 
signifies  to  the  promisee,  that  he  intends  to  do  the  acts,  or 
to  observe  the  forbearances,  which  form  the  object  of  his 
promise.  If  he  signifies  this  his  intention  by  spoken  or 
written  words,  (or  by  signs  which  custom  or  usage  has  ren- 
dered equivalent  to  words,)  his  proffered  promise  is  express. 
If  he  signifies  this  his  intention  by  signs  of  another  nature, 
his  proffered  promise  is  still  a  genuine  promise,  but  is  implied 
or  tacit.  If,  for  example,  I  receive  goods  from  a  shopkeeper, 
telling  him  that  I  mean  to  pay  for  them,  I  promise  expressly 
to  pay  for  the  goods  which  I  receive  :  for  I  signify  an  inten- 
tion to  pay  for  them,  through  spoken  or  written  language. 
Again  :  Having  been  accustomed  to  receive  goods  from  the 
shopkeeper,  and  also  to  pay  for  the  goods  which  I  have  been 
accustomed  to  receive,  I  receive  goods  which  the  shopkeeper 
delivers  at  my  house,  without  signifying  by  words  spoken 
or  written,  (or  by  signs  which  custom  or  usage  has  rendered 
equivalent  to  words,)  any  intention  or  purpose  of  paying  for 
the  goods  which  he  delivers.  Consequently,  I  do  not  pro- 
mise expressly  to  pay  for  the  particular  goods.  I  promise, 
however,  tacitly.  For  by  receiving  the  particular  goods, 
under  the  various  circumstances  which  have  preceded  and 
accompany  the  reception,  I  signify  to  the  party  who  delivers 
them,  my  intention  of  paying  for  the  goods,  as  decidedly  as 
I  should  signify  it  if  I  told  him  that  I  meant  to  pay.  The 
only  difference  between  the  express,  and  the  tacit  or  implied 
promise,  lies  in  the  difference  between  the  natures  of  the 
signs  through  which  the  two  intentions  are  respectively 
signified  or  evinced.    3.  The  promisee  accepts  the  proffered 
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promise.  In  other  words,  he  signifies  to  the  promisor,  ex- 
pressly or  tacitly,  his  belief  or  expectation  that  the  latter  will 
do  or  forbear  agreeably  to  the  intention  or  purpose  which 
the  latter  has  expressed  or  intimated.  Unless  the  promise 
be  accepted,  or  such  a  belief  or  expectation  be  signified  ex- 
pressly or  tacitly,  the  promise  is  not  a  convention.  If  the 
acts  or  forbearances  which  form  the  object  of  the  promise 
be  afterwards  done  or  observed,  they  are  done  or  observed 
spontaneously  by  the  promising  party,  or  not  by  reason  of 
the  promise  considered  as  such  :  for  the  promise  would  not 
be  enforced  (legally  or  morally)  by  a  rational  supreme  go- 
vernment or  a  sane  public  opinion.  In  the  technical  lan- 
guage of  the  Roman  jurists,  and  by  most  of  the  modern 
jurists  who  are  familiar  with  that  technical  language,  a  pro- 
mise proffered  but  not  accepted  is  styled  a  pollicitation. 

Consequently,  the  main  essentials  of  a  convention  are 
these  :  First,  a  signification  by  the  promising  party,  of  his 
intention  to  do  the  acts,  or  to  observe  the  forbearances, 
which  he  promises  to  do  or  observe  :  secondly,  a  signification 
by  the  promisee,  that  he  expects  the  promising  party  will 
fulfil  the  proffered  promise.  And  that  this  signification 
of  intention  and  this  signification  of  expectation  are  of  the 
very  essence  of  a  proper  convention  or  agreement,  will  ap- 
pear on  a  moment's  reflection. 

The  conventions  enforced  by  positive  law  or  morality,  are 
enforced  legally  or  morally  for  various  reasons.  But  of  the 
various  reasons  for  enforcing  any  convention,  the  follow- 
ing is  always  one. — Sanctions  apart,  a  convention  naturally 
raises  in  the  mind  of  the  promisee,  (or  a  convention  tends 
to  raise  in  the  mind  of  the  promisee,)  an  expectation  that 
its  object  will  be  accomplished  :  and  to  the  expectation 
naturally  raised  by  the  convention,  he  as  naturally  shapes 
his  conduct.  Now,  as  much  of  the  business  of  human  life 
turns  or  moves  upon  conventions,  frequent  disappointments 
of  those  expectations  which  conventions  naturally  excite, 
would  render  human  society  a  scene  of  baffled  hopes,  and  of 
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thwarted  projects  and  labours.  To  prevent  disappointments 
of  such  expectations,  is  therefore  a  main  object  of  the  legal 
and  moral  rules  whose  direct  and  appropriate  purpose  is 
the  enforcement  of  pacts  or  agreements.  But  the  promisee 
would  not  entertain  the  expectation,  unless  the  correspond- 
ing intention  were  signified  by  the  promising  party  :  and, 
unless  the  existence  of  the  expectation  were  signified  by  the 
promisee,  the  promising  party  would  not  be  apprized  of  its 
existence,  although  the  proffered  promise  had  actually  raised 
it.  Without  the  signification  of  the  intention,  there  were  no 
promise  properly  so  called  :  without  the  signification  of  the 
expectation,  there  were  no  sufficient  reason  for  enforcing 
the  genuine  promise  which  really  may  have  been  proffered.* 
It  follows  from  the  foregoing  statement  of  the  main  es- 
sentials of  a  convention,  that  an  original  covenant  properly 
so  called,  or  aught  resembling  the  idea  of  a  proper  original 
covenant,  could  hardly  precede  the  formation  of  an  indepen- 
dent political  society. 

*  The  incidental  statement,  in  the  text,  of  the  essentials  of  a  convention 
or  pact,  is  sufficient  for  the  limited  purpose  to  which  I  have  there  jylaced 
it.  If  I  were  expounding  directly  the  rationale  of  the  doctrine  of  contracts, 
I  should  annex  to  the  general  statement  which  I  have  placed  in  the  text, 
many  explanations  and  restrictions  which  now  I  must  pass  in  silence.  A 
good  exposition  of  that  rationale  (which  jargon  and  bad  logic  have  marvel- 
lously perplexed  and  obscured)  would  involve  a  searching  analysis  of  the 
following  intricate  expressions  :  promise  ;  pollicitation  ;  convention,  agree- 
ment, or  pact ;  contract ;  quasi-contract. 

But  I  will  add  to  the  statement  in  the  text,  before  I  conclude  the  note, 
the  following  remark  on  that  consent  which  is  of  the  essence  of  a  conven- 
tion. That  consent  which  is  of  the  essence  of  a  convention,  is  formed  of 
the  intention  signified  by  the  promisor,  and  of  the  corresponding  expecta- 
tion signified  by  the  promisee.  This  intention  with  this  expectation  is 
styled  the  consensus  of  the  parties,  because  the  intention  and  expectation 
chime  or  go  together,  or  because  they  are  directed  to  a  common  object  : 
namely,  the  acts  or  forbearances  which  form  the  object  of  the  convention. 
But  the  term  consent,  as  used  with  a  wider  meaning,  signifies  any  com- 
pliance with  any  wish  of  another.  And,  taking  the  term  with  this  wider 
meaning,  subjects  (as  I  have  shown  already)  consent  to  obey  their  sovereign, 
whether  they  promise  or  not  to  render  obedience,  and  whatever  be  the 
nature  of  the  motives  by  which  they  are  determined  to  render  it. 
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According  to  the  hypothesis  of  the  original  covenant,  in  so 
far  as  it  regards  the  promise  of  the  original  sovereign,  the  so- 
vereign promises  to  govern  to  the  absolute  end  of  the  union, 
(and,  perhaps,  to  more  or  fewer  of  its  subordinate  or  in- 
strumental ends.)  And  the  promise  is  proffered  to,  and  is 
accepted  by,  all  the  original  subjects.  In  case  the  incho- 
ate government  be  a  government  of  one,  the  promise  passes 
from  the  monarch  to  all  the  members  of  the  community 
(excepting  the  monarch  himself).  In  case  the  inchoate  go- 
vernment be  a  government  of  a  number,  it  passes  from  the 
sovereign  body  (in  its  collective  and  sovereign  capacity)  to 
all  the  subject  members  of  the  inchoate  community  (inclu- 
ding the  members  of  the  body  considered  severally). — Ac- 
cording to  the  hypothesis  of  the  original  covenant,  in  so  far 
as  it  regards  the  promise  of  the  original  subjects,  they  pro- 
mise to  render  to  the  sovereign  a  passive  and  unlimited  obe- 
dience, or  they  promise  to  render  to  the  sovereign  such  a 
qualified  obedience  as  shall  consist  with  a  given  end  or  with 
given  ends.  And  the  promise  of  the  subjects  passes  from 
all  the  subjects  :  from  all  and  each  of  the  subjects  to  the 
monarch  or  sovereign  body,  or  from  each  of  the  subjects  to 
all  and  each  of  the  rest.  In  case  the  inchoate  government 
be  a  government  of  one,  it  passes  from  all  the  members  of 
the  inchoate  community  (excepting  the  monarch).  In  case 
the  inchoate  government  be  a  government  of  a  number,  it 
passes  from  all  the  members  of  the  inchoate  community  (in- 
cluding the  several  members  of  the  sovereign  body). 

Now  it  appears  from  the  foregoing  statement  of  the  main 
essentials  of  a  convention,  that  the  promise  of  the  sovereign 
to  the  subjects  would  not  be  a  covenant  properly,  unless  the 
subjects  accejoted  it.  But  the  subjects  could  hardly  accept 
it,  unless  they  apprehended  its  object.  Unless  they  appre- 
hended its  object,  it  hardly  could  raise  in  their  minds  any 
determinate  expectation  :  and  unless  it  raised  in  their  minds 
a  determinate  expectation,  the}'  hardly  could  signify  virtually 
any  determinate  expectation,  or  could  hardly  accept  vir- 
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tually  the  proffered  promise.  The  signs  of  acceptance  which 
might  actually  fall  from  them,  would  not  be  signs  of  vir- 
tual acceptance,  but  would  be  in  reality  unmeaning  noise 
or  show. — Now  the  ignorant  and  weaker  portion  of  the  in- 
choate community  (the  portion,  for  example,  which  was  not 
adult)  could  hardly  apprehend  the  object  of  the  sovereign's 
promise,  whether  the  promise  were  general  or  special :  whe- 
ther the  sovereign  promised  generally  to  govern  to  the  ab- 
solute end  of  the  independent  political  society,  or  promised 
moreover  specially  to  govern  specially  and  directly  to  cer- 
tain subordinate  ends.  We  know  that  the  great  majority, 
in  any  actual  community,  have  no  determinate  notions  con- 
cerning the  absolute  end  to  which  their  sovereign  govern- 
ment ought  to  rule  s  that  they  have  no  determinate  notions 
concerning  the  ends  or  means  through  which  it  should 
aim  at  the  accomplishment  of  that  its  paramount  purpose. 
It  surely,  therefore,  were  absurd  to  suppose,  that  all  or 
many  of  the  members  of  any  inchoate  community  would 
have  determinate  notions  (or  notions  approaching  to  deter- 
minateness)  concerning  the  scope  of  their  union,  or  concern- 
ing the  means  to  its  attainment.  Consequently,  most  or 
many  of  the  original  subjects  would  not  apprehend  the  ob- 
ject of  the  original  sovereign's  promise :  and,  not  appre- 
hending its  object,  they  would  not  accept  it  in  effect,  al- 
though they  might  accept  it  in  show.  With  regard  to  most 
or  many  of  the  original  subjects,  the  promise  of  the  original 
sovereign  were  hardly  a  covenant  or  pact,  but  were  rather 
a  pollicitation. 

The  remarks  which  I  now  have  made  on  the  promise  of 
the  original  sovereign,  will  apply,  with  a  few  adaptations,  to 
the  promise  of  the  original  subjects.  If  really  they  proffered 
to  the  sovereign  (or  if  really  they  proffered  to  one  another) 
that  promise  to  render  obedience  which  the  hypothesis  sup- 
poses or  feigns,  they  would  signify  expressly  or  tacitly  an 
intention  of  fulfilling  it.  But  such  a  signification  of  inten- 
tion could  not  be  made  by  all  of  them,  or  even  by  most  or 
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many  of  them  :  for  by  most  or  many  of  them,  the  object 
of  the  fancied  promise  would  not  be  apprehended  determi- 
nately,  or  with  a  distant  approach  to  determinateness. — If 
you  feign  that  the  promise  to  obey  passes  from  the  subjects 
to  the  subjects,  you  thicken  the  absurdity  of  the  fiction. 
You  fancy  that  a  promise  is  proffered  by  parties  to  whom 
the  object  of  the  promise  is  nearly  or  quite  unintelligible  : 
and,  seeing  that  the  promisors  are  also  the  promisees,  you 
fancy  that  the  promise  is  accepted  by  parties  to  whom  the 
object  of  the  promise  is  equally  incomprehensible. 

If  you  would  suppose  an  original  covenant  which  as  a 
mere  hypothesis  will  hold  water,  you  must  suppose  that  the 
society  about  to  be  formed  is  composed  entirely  of  adult 
members  :  that  all  these  adult  members  are  persons  of  sane 
mind,  and  even  of  much  sagacity  and  much  judgment :  and 
that  being  very  sagacious  and  very  judicious,  they  also  are 
perfectly  familiar,  or  at  least  are  passably  acquainted,  with 
political  and  ethical  science.  On  these  bare  possibilities, 
you  may  build  an  original  covenant  which  shall  be  a  cohe- 
rent fiction. 

It  hardly  is  necessary  to  add,  that  the  hypothesis  of  the 
original  covenant,  in  any  of  its  forms  or  shapes,  has  no 
foundation  in  actual  facts.  There  is  no  historical  evidence, 
that  the  hypothesis  has  ever  been  realized  :  that  the  forma- 
tion of  any  society  political  and  independent  has  actually 
been  preceded  by  a  proper  original  covenant,  or  by  aught 
approaching  to  the  idea. 

In  a  few  societies  political  and  independent,  (as,  for  exam- 
ple, in  the  Anglo-American  States,)  the  sovereign  political 
government  has  been  determined  at  once,  and  agreeably  to 
a  scheme  or  plan.  But,  even  in  these  societies,  the  parties 
who  determined  the  constitution  (either  as  scheming  or 
planning,  or  as  simply  voting  or  adopting  it)  were  merely  a 
slender  portion  of  the  whole  of  the  independent  community, 
and  were  virtually  sovereign  therein  before  the  constitution 
was  determined  :  insomuch  that  the  constitution  was  not 
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constructed  by  the  whole  of  an  inchoate  community,  but 
rather  was  constructed  by  a  fraction  of  a  community  already 
consummate  or  complete.  If  you  would  show  me  an  actual 
case  actually  squaring  with  the  idea  of  a  proper  original 
covenant,  you  must  show  me  a  society  political  and  inde- 
pendent, with  a  government  political  and  sovereign,  which 
all  the  members  of  the  society  who  were  then  in  existence 
jointly  founded  and  constituted.  You  must  show  me,  also, 
that  all  the  subject  or  sovereign  authors  of  this  society  and 
government  were  parties  expressly  or  tacitly  to  a  true  or  ge- 
nuine convention  resembling  the  original  covenants  which  I 
have  mentioned  above. — In  most  societies  political  and  in- 
dependent, the  constitution  of  the  supreme  government  has 
grown.  By  which  fustian  but  current  phrase,  I  intend  not 
to  intimate  that  it  hath  come  of  itself,  or  is  a  marvellous 
something  fashioned  without  hands.  For  though  we  say  of 
governments  which  we  mean  to  praise,  "  that  they  are  go- 
vernments of  laws,  and  not  governments  of  men,35  all  hu- 
man governments  are  governments  of  men  :  And,  without 
men  to  make  them,  and  without  men  to  enforce  them,  hu- 
man laws  were  just  nothing  at  all,  or  were  merely  idle  words 
scribbled  on  paper  or  parchment.  I  intend  to  intimate,  by 
the  phrase  in  question,  that  the  constitution  of  the  supreme 
government  has  not  been  determined  at  once,  or  agreeably 
to  a  scheme  or  plan  :  that  positive  moral  rules  of  successive 
generations  of  the  community  (and,  perhaps,  positive  laws 
made  by  its  successive  sovereigns)  have  determined  the  con- 
stitution, with  more  or  less  of  exactness,  slowly  and  unsy- 
stematically.  Consequently,  the  supreme  government  was 
not  constituted  by  the  original  members  of  the  society.  Its 
constitution  has  been  the  work  of  a  long  series  of  authors, 
comprising  the  original  members  and  many  generations  of 
their  followers.  And  the  same  may  be  said  of  most  of  the 
ethical  maxims  which  opinions  current  with  the  subjects  con- 
strain the  sovereign  to  observe.  The  original  sovereign  go- 
vernment could  not  have  promised  its  subjects  to  govern  by 
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those  maxims.  For  the  current  opinions  which  actually 
enforce  those  maxims,  are  not  coeval  with  the  independent 
political  society,  but  rather  have  arisen  insensibly  since  the 
society  was  formed. — In  some  societies  political  and  inde- 
pendent, oaths  or  promises  are  made  by  rulers  on  their  ac- 
cession to  office.  But  such  an  oath  or  promise,  and  an  origi- 
nal covenant  to  which  the  original  sovereign  is  a  promising 
party,  have  little  or  no  resemblance.  That  the  formation 
of  the  society  political  and  independent  preceded  the  con- 
ception of  the  oath  itself,  is  commonly  implied  by  the  terms 
of  the  latter.  The  swearing  party,  moreover,  is  commonly 
a  limited  monarch,  or  occupies  some  position  like  that  of  a 
limited  monarch  :  that  is  to  say,  the  swearing  party  is  not 
sovereign,  but  is  merely  a  limb  or  member  of  a  sovereign 
body. 

And  if  actual  original  covenants  might  be  detected  in 
history,  they  would  not  sustain  the  hypothesis.  For,  ac- 
cording to  the  hypothesis,  an  original  covenant  necessarily 
precedes  the  formation  of  an  independent  political  society. 
And  in  numerous  cases  of  independent  political  society,  the 
formation  of  the  society,  as  we  know  from  history,  was  not 
preceded  by  an  original  covenant :  Or,  at  least,  the  forma- 
tion of  the  society,  as  we  know  from  history,  was  not  pre- 
ceded by  an  express  original  covenant. 

It  is  said,  however,  by  the  advocates  of  the  hypothesis, 
(for  the  purpose  of  obviating  the  difficulty  which  these  ne- 
gative cases  present,)  that  a  tacit  original  covenant  preceded 
the  formation  of  the  society,  although  its  formation  was  not 
preceded  by  an  express  covenant  of  the  kind. 

Now  (as  I  have  shown  above)  an  actual  signification  of 
intention  on  the  part  of  the  promisor,  with  an  actual  accept- 
ance of  the  promise  on  the  part  of  the  promisee,  are  of  the 
very  essence  of  a  genuine  convention  or  pact,  be  it  express, 
or  be  it  tacit.  The  only  difference  between  an  express,  and 
a  tacit  or  implied  convention,  lies  in  this  :  That,  where  the 
convention  is  express,  the  intention  and  acceptance  are  sig- 
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nified  by  language,  or  by  signs  which  custom  or  usage  has 
rendered  equivalent  to  language  :  but  that,  where  the  con- 
vention is  tacit  or  implied,  the  intention  and  acceptance  are 
not  signified  by  words,  or  by  signs  which  custom  or  usage 
lias  made  tantamount  to  words.* 

*  Quasi-contracts,  or  contracts  quasi  or  utir  ought  to  be  distinguished 
carefully  from  tacit  or  implied  contracts.  A  tacit  or  implied  contract  is  a 
genuine  contract :  that  is  to  say,  a  genuine  convention  which  binds  legally, 
or  to  which  positive  law  annexes  an  obligation.  But  a  quasi-contract  is 
not  a  genuine  convention,  and,  by  consequence,  is  not  a  genuine  contract. 
It  is  some  fact  or  event,  not  a  genuine  convention,  to  which  positive  law 
annexes  an  obligation,  as  if  (quasi  or  utt)  it  were  a  genuine  convention. 
And  the  analogy  between  a  contract  and  a  contract  quasi  or  uti,  merely  lies 
in  the  resemblance  between  the  two  obligations  which  are  annexed  respec- 
tively to  the  two  facts  or  events.  In  other  respects,  the  two  facts  are 
dissimilar.  For  example  :  The  payment  and  receipt  of  money  erroneously 
supposed  to  be  owed,  is  a  fact  or  event  amounting  to  a  contract  quasi. 
The  re  is  nothing  in  the  fact  or  event  that  savours  of  a  convention  or  pact : 
for  the  fulfilment  of  an  existing  obligation,  and  not  the  creation  of  a  future 
obligation,  is  the  scope  or  design  of  the  transaction  between  the  payor  and 
payee.  But  since  the  money  is  not  owed,  and  is  not  given  as  a  gift,  a 
legal  obligation  to  return  it  lies  upon  the  payee  from  the  moment  of  the 
erroneous  payment.  Although  he  is  not  obliged  ex  contractu,  he  is  obliged 
quasi  ex  contractu  i  as  if  he  truly  had  contracted  to  return  the  money.  The 
payee  is  obliged  to  return  it,  as  he  might  have  been  obliged,  if  he  had  pro- 
mised to  return  it,  and  the  payor  had  accepted  his  promise. 

In  the  language  of  English  jurisprudence,  facts  or  events  which  are  con- 
tracts quasi  or  uti,  are  styled  i??iplied  contracts,  or  contracts  which  the  law 
implies  :  that  is  to  say,  contracts  quasi  or  uti,  and  genuine  though  tacit 
contracts,  are  denoted  by  a  common  name,  or  by  names  nearly  alike.  And, 
consequently,  contracts  quasi  or  uti,  and  implied  or  tacit  contracts,  are 
commonly  or  frequently  confounded  by  English  lawyers.  See,  in  parti- 
cular, Sir  William  Blackstone's  Commentaries,  B.  II.  Ch.  30.,  and  B.  III. 
Ch.  9. 

As  the  reader  may  see  in  the  annexed  outline  (pp.  Ixxvii.  lxxxix.),  rights 
of  one  great  class  are  rights  in  personam  certam  :  that  is  to  say,  rights 
which  avail  exclusively  against  persons  determined  specifically,  or  which 
answer  to  duties  that  lie  exclusively  on  persons  determined  specifically.  To 
the  duties  answering  to  such  rights,  the  Roman  lawyers  limit  the  expres- 
sion ohligationes  s  and  since  they  have  no  name  appropriate  to  rig  Ms  of 
the  class,  they  apply  that  expression  to  the  rights  themselves  as  well  as  to 
the  answering  duties  which  the  rights  import.     Now  rights  in  personam* 
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Most  or  many,  therefore,  of  the  members  of  the  inchoate 
society,  could  not  have  been  parties,  as  promisors  or  pro- 
misees, to  a  tacit  original  covenant.  Most  or  many  of  the 
members  could  not  have  signified  virtually  the  requisite 
intention  or  acceptance  :  for  they  could  not  have  conceived 
the  object  (as  I  have  shown  above)  with  which,  according 
to  the  hypothesis,  an  original  covenant  is  concerned. 

Besides,  in  many  of  the  negative  cases  to  which  I  now 
am  adverting,  the  position  and  deportment  of  the  original 
sovereign  government,  and  the  position  and  deportment  of 
the  bulk  of  the  original  subjects,  exclude  the  supposition 
of  a  tacit  original  covenant.  For  example  :  Where  the  origi- 
nal government  begins  in  a  violent  conquest,  it  scarcely  pro- 
mises tacitly,  by  its  violences  towards  the  vanquished,  that 

or  obligationes,  arise  principally  from  facts  of  two  classes  :  namely,  genuine 
contracts  express  or  tacit,  and  delicts  or  injuries.  But,  besides  contracts 
and  delicts,  tliere  are  facts  or  events,  not  contracts  or  delicts,  to  which 
positive  law  annexes  obligationes.  By  the  Roman  lawyers,  these  facts  or 
events  are  styled  ^/asZ-contracts  :  or  the  obligations  annexed  to  these  facts 
or  events,  are  styled  obligations  quasi  ex  contractu.  These  facts  or  events 
are  styled  gwasi-contracts,  for  two  reasons.  1.  Inasmuch  as  the  obligations 
annexed  to  them  resemble  the  obligations  annexed  to  contracts,  they  are, 
in  that  respect,  analogous  to  contracts.  2.  The  only  resemblance  between 
their  species  or  sorts,  lies  in  the  resemblance  between  the  obligations  which 
are  respectively  annexed  to  them.  Consequently,  the  common  name  of 
g7/<m-contracts  is  applied  to  the  genus  or  kind,  for  want  of  a  generic  term 
more  apt  and  significant. — As  the  expression  is  employed  by  the  Roman 
lawyers,  "  obligationes  quasi  ex  contractu  "  is  equivalent  to  "  anomalous 
obligations  "  or  to  "  miscellaneous  obligations  that  is  to  say,  obligationes, 
or  rights  in  personam,  which  are  annexed  to  facts  that  are  neither  contracts 
nor  delicts  ;  and  which  being  annexed  to  facts  that  are  neither  contracts 
nor  delicts,  cannot  be  brought  under  either  of  those  two  principal  classes 
into  which  rights  in  personam  are  aptly  divisible.  cc  Obligationes  (say  the 
Digests)  aut  ex  contractu  nascuntur,  aut  ex  maleficio  (sive  delicto),  aut 
proprio  quodam  jure  ex  varu  s  causarum  figuris" — The  confusion  of  quasi- 
contracts  with  tacit  yet  genuine  contracts,  is  certainly  not  imputable  to  the 
Roman  jurists.  But  with  modern  lawyers,  (how,  I  cannot  conjecture,)  this 
gross  confusion  of  ideas  is  extremely  frequent.  It  is,  indeed,  the  cause  of 
most  of  the  nonsense  and  jargon  which  have  covered  the  nature  of  conven- 
tions with  nearly  impenetrable  obscurity. 

x  2 


308 


THE   PROVINCE  OF 


it  will  make  their  weal  the  paramount  end  of  its  rule.  And 
a  tacit  promise  to  render  obedience  to  the  intrusive  and 
hated  government,  scarcely  passes  from  the  reluctant  sub- 
jects. They  presently  will  to  obey  it,  or  presently  consent 
to  obey  it,  because  they  are  determined  to  obey  it,  by  their 
fear  of  its  military  sword.  But  the  will  or  consent  to  obey 
it  presently,  to  which  they  are  thus  determined,  is  scarcely 
a  tacit  promise  (or  a  tacit  manifestation  of  intention)  to 
render  it  future  obedience.  For  they  intimate  pretty  sig- 
nificantly, by  the  reluctance  with  which  they  obey  it,  that 
they  would  kick  with  all  their  might  against  the  intrusive 
government,  if  the  military  sword  which  it  brandishes  were 
not  so  long  and  fearful. 

By  the  recent  and  present  advocates  of  the  hypothesis  of 
the  original  covenant,  (who  chiefly  are  German  writers  on 
political  government  and  society,)  it  commonly  is  admitted 
that  original  covenants  are  not  historical  facts  :  that  an  ac- 
tual original  covenant  never  preceded  the  formation  of  any 
actual  society  political  and  independent.  But  they  zealously 
maintain,  notwithstanding  this  sweeping  admission,  that  the 
only  sufficient  basis  of  an  independent  political  society  is  a 
fundamental  civil  pact-  Their  doctrine,  therefore,  touching 
the  original  covenant,  amounts  to  this  :  namely,  that  the 
original  covenant  hath  not  preceded  the  formation  of  any 
society  political  and  independent  ;  but  that  though  it  hath 
not  preceded  the  formation  of  any,  it  yet  precedeth  inevit- 
ably the  formation  of  every. — Such  is  a  taste  or  sample  of 
the  high  ideal  philosophy  which  the  Germans  oppose  exult- 
ingly  to  the  philosophy  of  Bacon  and  Locke  :  to  the  earthy, 
grovelling,  empirical  philosophy,  which  deigns  to  scrutinize 
facts,  or  stoops  to  observation  and  induction. 

It  would  seem  that  the  propounders  of  this  lucid  and  co- 
herent doctrine,  mean  to  insist  on  one  or  another  of  the  two 
following  positions.  1.  That  an  express  original  covenant 
has  not  preceded  the  formation  of  any  society  political  and 
independent :  but  that  a  tacit  original  covenant  (or  an  origi- 
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nal  covenant  imported  by  the  fact  of  the  formation)  neces- 
sarily precedes  the  formation  of  every  society  of  the  kind. 
2.  That  the  formation  of  a  society  political  and  independent 
must  have  been  preceded  by  a  fundamental  civil  pact,  if  the 
sovereign  political  government  be  rightful,  lawful,  or  just — - 
"  wenn  es  rechtsbeslandig  sein  soil":  Meaning  by  "  right- 
ful "  lawful5',  or  "just",  consonant  to  the  law  of  God 
(as  known  somehow  or  other),  or  consonant  to  the  right  or 
justice  (mentioned  in  foregoing  pages)  which  exists  indepen- 
dently of  law,  and  is  the  test  of  all  law. 

On  which  of  these  positions  they  mean  to  insist,  I  can- 
not determine  :  for  they  waver  impartially  between  the  two, 
or  evince  a  perceptible  inclination  to  neither.  And  an  at- 
tempt to  determine  the  position  on  which  they  mean  to  in- 
sist, were  profitless  labour  :  seeing  that  both  positions  are 
false  and  absurd. — As  I  have  shown  above,  a  tacit  original 
covenant  could  scarcely  precede  the  formation  of  an  inde- 
pendent political  society.  And,  granting  the  second  of  the 
two  positions,  no  sovereign  government  has  been  or  can  be 
lawful.  For,  according  to  their  own  admission,  the  forma- 
tion of  a  society  political  and  independent  was  never  pre- 
ceded actually  by  a  fundamental  civil  pact :  And,  as  I  have 
shown  above,  a  proper  original  covenant,  or  aught  approach- 
ing to  the  idea,  could  scarcely  precede  the  formation  of  any 
society  of  the  kind.* 

*  For  the  notions  or  language,  concerning  the  original  covenant,  of  re- 
cent German  writers  on  political  government  and  society,  I  refer  the  curi- 
ous reader  to  the  following  books. — 1.  Kant's  Metaphysical  Principles  of 
Jurisprudence.  For  the  original  covenant,  see  the  head  Das  Staatsreclit . 
— 2.  A  well  made  Philosophical  Dictionary  (in  four  octavo  volumes),  by 
Professor  Krug  of  the  University  of  Leipzig.  For  the  original  covenant, 
see  the  article  Staatsur  sprung. — 3.  An  Exposition  of  the  Political  Sciences 
(Staatswissenschafteii) ,  by  Professor  Politz  of  the  same  University  :  an  elabo- 
rate and  useful  work  in  five  octavo  volumes.  For  the  original  covenant, 
see  the  head  Staats  und  Staatenrecht. — 4.  The  Historical  Journal  (for 
Xov.  1799)  of  Fr.  v.  Gentz  :  a  celebrated  servant  of  the  Austrian  govern- 
ment. 

For,  in  Germany,  the  lucid  and  coherent  doctrine  to  which  I  have  ad- 
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3.  I  close  my  strictures  on  the  hypothesis  of  the  original 
covenant,  with  the  following  remark  : 

It  would  seem  that  the  hypothesis  was  suggested  to  its 
authors,  by  one  or  another  of  these  suppositions.  1 .  Where 
there  is  no  convention,  thei*e  is  no  duty.  In  other  words, 
whoever  is  obliged,  is  obliged  through  a  promise  given  and 
accepted.  2.  Every  convention  is  necessarily  followed  by 
a  duty.  In  other  words,  wherever  a  promise  is  given  and 
accepted,  the  promising  party  is  obliged  through  the  pro- 
mise, let  its  object  and  tendency  be  what  they  may. — It  is 
assumed,  expressly  or  tacitly,  by  Hobbes,  Kant,  and  others, 
that  he  who  is  bound  has  necessarily  given  a  promise,  and 
that  he  who  has  given  a  promise  is  necessarily  bound. 

It  follows  from  the  first  supposition,  that  unless  the  so- 
vereign and  subjects  were  bound  through  a  pact,  neither  of 
the  parties  would  lie  under  duties  to  the  other.     It  follows 

verted  in  the  text,  is  not  maintained  exclusively  by  mere  metaphysical  spe- 
culators, and  mere  university-professors  of  politics  and  jurisprudence.  We 
are  gravely  assured  by  Gentz,  that  the  original  covenant  (meaning  this  same 
doctrine  touching  the  original  covenant)  is  the  very  basis  of  the  science  of 
politics  :  that,  without  a  correct  conception  of  the  original  covenant,  we 
cannot  judge  soundly  on  any  of  the  questions  or  problems  which  the  science 
of  politics  presents.  "Der  gesellschaftliche  Vertrag  (says  he)  ist  die  Basis 
der  allgemeinen  Staatswissenschaft.  Eine  richtige  Vorstellung  von  diesem 
Vertrage  ist  das  erste  Erforderniss  zu  einem  reinen  Urtheile  iiber  alle  Era- 
gen  und  Aufgaben  der  Politik."  Nay,  he  thinks  that  this  same  doctrine 
touching  the  original  covenant,  is  probably  the  happiest  result  of  the  newer 
German  philosophy  :  insomuch  that  the  fairest  product  of  the  newer  Ger- 
man philosophy,  is  the  conceit  of  an  original  covenant  which  never  was 
made  anywhere,  but  which  is  the  necessary  basis  of  political  government 
and  society. — Warmly  admiring  German  literature,  and  profoundly  respect- 
ing German  scholarship,  I  cannot  but  regret  the  proneness  of  German 
philosophy  to  vague  and  misty  abstraction.* 


*  <c  Insert  here  '  Yiews  of  the  German  Historical  School  of  Jurispru- 
dence.5 " — MS.  Memorandum. 

The  Author's  German  books  on  Jurisprudence  are  filled  with  marginal  notes,  written 
with  his  accustomed  clearness  and  vigour.  Perhaps  out  of  these,  some  of  the  "Views," 
which,  as  this  note  indicates,  he  intended  to  give,  might  be  collected,  if  hands  fitted  for 
the  task  could  be  found. — S.  A. 
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from  the  second  supposition,  that  if  the  sovereign  and  sub- 
jects were  parties  to  an  original  covenant,  (either  immedi- 
ately, or  as  representing  the  founders  of  the  community,) 
each  of  the  parties  would  be  bound  to  the  other,  assuredly 
and  indissolubly.  As  the  duties  of  each  towards  the  other 
would  be  imposed  through  a  pact,  they  would  possess  a  cer- 
tain sacredncss  which  perhaps  they  might  want  if  they  were 
imposed  otherwise. 

But  both  suppositions  are  grossly  and  obviously  false. — 
Of  religious,  legal,  and  moral  duties,  some  are  imposed  by 
the  laws  which  are  their  respective  sources,  through  or  in 
consequence  of  conventions.  But  others  are  annexed  to 
facts  which  have  no  resemblance  to  a  convention,  or  to 
aught  that  can  be  deemed  a  promise.  Consequently,  a  sove- 
reign government  might  lie  under  duties  to  its  subjects,  and 
its  subjects  might  lie  under  duties  towards  itself,  though 
neither  it  nor  its  subjects  were  bound  through  a  pact. — 
And  as  duties  are  annexed  to  facts  which  are  not  pacts  or 
conventions,  so  are  there  pacts  or  conventions  which  are 
not  followed  by  duties.  Conventions  are  not  enforced  by 
divine  or  human  law,  without  reference  to  their  objects  and 
tendencies.  There  are  many  conventions  which  positive 
morality  reprobates  :  There  are  many  which  positive  law 
will  not  sustain,  and  many  which  positive  law  actively  an- 
nuls :  There  are  many  which  conflict  with  the  law  of  God, 
inasmuch  as  their  tendencies  are  generally  pernicious.  Con- 
sequently, although  the  sovereign  and  subjects  were  parties 
to  an  original  covenant,  neither  the  sovereign  nor  subjects 
would  of  necessity  be  bound  by  it. 

From  the  origin  or  causes  of  political  govern-  The  distinc- 

,  T  i        i  •     •        •  p  tion  of  sove- 

ment  and  society,  1  pass  to  the  distinction  ot  so-  reign  govern- 

...  _  -,    ments  into 

vereign  governments  into  governments  etc  jure  and  governments 
governments  de  facto.     For  the  two  topics  are  governments 
so  connected,  that  the  few  brief  remarks  which  -J™** 
I  shall  make  on  the  latter,  may  be  placed  aptly  at  the  end 
of  my  disquisition  on  the  former. 
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In  respect  of  the  distinction  now  in  question,  governments 
are  commonly  divided  into  three  kinds  :  First,  governments 
which  are  governments  de  jure  and  also  de  facto  ;  secondly, 
governments  which  are  governments  dejure  but  not  de  facto; 
thirdly,  governments  which  are  governments  de  facto  but  not 
de  jure.  A  government  de  jure  and  also  de  facto,  is  a  go- 
vernment deemed  lawful,  or  deemed  rightful  or  just,  which 
is  present  or  established  :  that  is  to  say,  which  receives  pre- 
sently habitual  obedience  from  the  bulk  or  generality  of  the 
members  of  the  independent  political  community.  A  go- 
vernment de  jure  but  not  de  facto,  is  a  government  deemed 
lawful,  or  deemed  rightful  or  just,  which,  nevertheless,  has 
been  supplanted  or  displaced  :  that  is  to  say,  which  receives 
not  presently  (although  it  received  formerly)  habitual  obedi- 
ence from  the  bulk  of  the  community.  A  government  de 
facto  but  not  de  jure,  is  a  government  deemed  unlawful, 
or  deemed  wrongful  or  unjust,  which,  nevertheless,  is  pre- 
sent or  established  :  that  is  to  say,  which  receives  presently 
habitual  obedience  from  the  bulk  of  the  community.  A  go- 
vernment supplanted  or  displaced,  and  not  deemed  lawful, 
is  neither  a  government  de  facto  nor  a  government  de  jure. 
— Any  government  deemed  lawful,  be  it  established  or  be 
it  not,  is  a  government  de  jure.  By  a  government,  how- 
ever, de  jure,  we  often  mean  a  government  which  is  deemed 
lawful,  but  which*  nevertheless,  has  been  supplanted  or  dis- 
placed. Any  established  government,  be  it  deemed  lawful 
or  be  it  deemed  unlawful,  is  a  government  de  facto.  By 
a  government,  however,  de  facto,  we  often  mean  a  govern- 
ment which  is  deemed  unlawful,  but  which,  nevertheless,  is 
established  or  present. — It  scarcely  is  necessary  to  add, 
that  every  government  properly  so  called  is  a  government 
de  facto.  In  strictness,  a  so  called  government  de  jure 
but  not  de  facto,  is  not  a  government.  It  merely  is  that 
which  was  a  government  once,  and  which  (according  to  the 
speaker)  ought  to  be  a  government  still. 

In  respect  of  positive  law,  a  sovereign  political  govern- 
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ment  which  is  established  or  present,  is  neither  lawful  nor 
unlawful :  In  respect  of  positive  law,  it  is  neither  rightful 
nor  wrongful,  it  is  neither  just  nor  unjust.  Or  (changing 
the  expression)  a  sovereign  political  government  which  is 
established  or  present,  is  neither  legal  nor  illegal. 

In  every  society  political  and  independent,  the  actual  po- 
sitive law  is  a  creature  of  the  actual  sovereign.  Although 
it  was  positive  law  under  foregoing  sovereigns,  it  is  positive 
law  presently,  or  is  positive  law,  through  the  power  and 
authority  of  the  present  supreme  government.  For  though 
the  present  government  may  have  supplanted  another,  and 
though  the  supplanted  government  be  deemed  the  lawful 
government,  the  supplanted  government  is  stripped  of  the 
might  which  is  requisite  to  the  enforcement  of  the  law  con- 
sidered as  positive  law.  Consequently,  if  the  law  were  not 
enforced  by  the  present  supreme  government,  it  would  want 
the  appropriate  sanctions  which  are  essential  to  positive  law, 
and,  as  positive  law,  would  not  be  law  imperative  :  that  is  to 
say,  as  positive  law,  it  would  not  be  law. — To  borrow  the 
language  of  Hobbes,  "  The  legislator  is  he  (not  by  whose 
authority  the  law  was  first  made,  but)  by  whose  authority 
it  continues  to  be  law." 

Consequently,  an  established  sovereign  government,  in 
respect  of  the  positive  law  of  its  own  independent  commu- 
nity, is  neither  lawful  nor  unlawful.  If  it  were  lawful  or 
unlawful,  in  respect  of  the  positive  law  of  its  own  indepen- 
dent community,  it  were  lawful  or  unlawful  by  law  of  its 
own  making,  or  were  lawful  or  unlawful  by  its  own  appoint- 
ment. Which  is  absurd. — And  if  it  were  lawful  or  unlaw- 
ful, in  respect  of  the  positive  law  of  another  independent 
community,  it  were  lawful  or  unlawful  by  the  appointment 
of  another  sovereign  :  that  is  to  say,  it  were  not  an  actual  su- 
preme, but  an  actual  subordinate  government.  Which  also 
is  absurd. 

In  respect  of  the  positive  law  of  that  independent  commu- 
nity wherein  it  once  was  sovereign,  a  so  called  government 


314 


THE   PROVINCE  or 


de  jure  but  not  de  facto,  is  not,  and  cannot  be,  a  lawful  go- 
vernment :  for  the  positive  law  of  that  independent  commu- 
nity is  now  positive  law  by  the  authority  of  the  government 
de  facto.  And  though  it  now  were  positive  law  by  the  au- 
thority of  the  displaced  government,  the  displaced  govern- 
ment, in  respect  of  this  law,  were  neither  lawful  nor  unlaw- 
ful :  for  if,  in  respect  of  this  law,  the  displaced  government 
were  lawful  or  unlawful,  it  were  lawful  or  unlawful  by  law 
of  its  own  making,  or  were  lawful  or  unlawful  by  its  own 
appointment.  The  truth  is,  that,  in  respect  of  the  positive 
law  of  that  independent  community,  the  supplanted  govern- 
ment, though  deemed  de  jure,  is  unlawful  :  for,  being  posi- 
tive law  by  the  authority  of  the  government  de  facto,  this 
positive  law  proscribes  the  supplanted  government,  and  de- 
termines that  attempts  to  restore  it  are  legal  wrongs. — In 
respect  of  the  positive  law  of  another  independent  commu- 
nity, a  so  called  government  de  jure  but  not  de  facto,  is 
neither  lawful  nor  unlawful.  For  if,  in  respect  of  this  law, 
it  were  lawful  or  unlawful,  it  were  lawful  or  unlawful  by  the 
appointment  of  the  law-maker  :  that  is  to  say,  it  were  not 
an  ousted  supreme,  but  an  ousted  subordinate  government. 

In  respect,  then,  of  2J0s^ve  taw>  the  distinction  of  sove- 
reign governments  into  lawful  and  unlawful,  is  a  distinction 
without  a  meaning.  For,  as  tried  by  this  test,  or  as  mea- 
sured by  this  standard,  a  so  called  government  de  jure  but 
not  de  facto,  cannot  be  lawful :  And,  as  tried  by  the  same 
test,  or  measured  by  the  same  standard,  a  government  de 
facto  is  neither  lawful  nor  unlawful. 

In  respect,  however,  of  positive  morality,  the  distinction 
of  sovereign  governments  into  lawful  and  unlawful,  is  not 
a  distinction  without  a  meaning.  For,  in  respect  of  posi- 
tive morality,  a  government  not  de  facto  is  not  of  necessity 
unlawful.  And,  in  respect  of  positive  morality,  the  term 
"  lawful "  or  "unlawful",  as  applied  to  a  government^ 
facto,  is  not  of  necessity  jargon. 

A  government  de  facto  may  be  lawful,  or  a  government 
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de  facto  may  be  unlawful,  in  respect  of  the  positive  mora- 
lity of  that  independent  community  wherein  it  is  established. 
If  the  opinions  of  the  bulk  of  the  community  favour  the 
government  de  facto,  the  government  de  facto  is  morally 
lawful  in  respect  of  the  positive  morality  of  that  particular 
society.  If  the  opinions  of  the  bulk  of  the  community  be 
adverse  to  the  government  de  facto,  it  is  morally  unlawful 
in  respect  of  the  same  standard.  The  bulk,  however,  of  the 
community,  may  regard  it  with  indifference  :  or  a  large  por- 
tion of  the  community  may  regard  it  with  favour,  whilst 
another  considerable  portion  regards  it  with  aversion.  And, 
in  either  of  these  cases,  it  is  neither  morally  lawful,  nor  mo- 
rally unlawful,  in  respect  of  the  positive  morality  of  that  in- 
dependent community  wrherein  it  is  established. — And  what 
I  have  said  of  a  government  de  facto,  in  regard  to  the  mo- 
rality of  the  community  w^herein  it  is  established,  may  also 
be  said  of  a  government  not  a  government  de  facto,  in  re- 
gard to  the  morality  of  the  community  wherein  it  formerly 
ruled. 

And  a  government  de  facto,  or  a  government  not  de  facto, 
may  be  morally  lawful,  or  morally  unlawful,  in  respect  of  the 
positive  morality  which  obtains  between  nations  or  states. 
Though  positive  international  morality  looks  mainly  at  the 
possession,  every  government  in  possession,  or  every  govern- 
ment de  facto,  is  not  acknowledged  of  course  by  other  esta- 
blished governments.  In  respect,  therefore,  of  positive  in- 
ternational morality,  a  government  de  facto  may  be  unlaw- 
ful, whilst  a  government  not  de  facto  may  be  a  government 
de  jure. 

A  government,  moreover,  de  facto,  or  a  government  not 
de  facto,  may  be  lawful  or  unlawful  in  respect  of  the  law  of 
God.  Tried  by  the  Divine  law,  as  known  through  the  prin- 
ciple of  utility,  a  sovereign  government  de  facto  is  lawfully 
a  sovereign  government,  if  the  general  happiness  or  weal 
requires  its  continuance  :  Tried  by  the  same  law,  as  known 
through  the  same  index,  a  sovereign  government  de  facto  is 
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not  lawfully  sovereign,  if  the  general  happiness  or  weal  re- 
quires its  abolition.  Tried  by  the  Divine  law,  as  known 
through  the  principle  of  utility,  a  government  not  de  facto 
is  yet  a  government  de  jure,  if  the  general  happiness  or  weal 
requires  its  restoration  :  Tried  by  the  same  law,  as  known 
through  the  same  exponent,  a  government  not  de  facto  is 
also  not  de  jure,  if  the  general  happiness  or  weal  requires 
its  exclusion.* 


fin?tionrof  te"  ^  Pos^^ve  law  may  be  defined  generally  in  the 
positive  law ^  following  manner  :  or  the  essential  difference  of  a 
statement^   positive  law  (or  the  difference  which  severs  it  from 

the  essential 

difference  by  a  law  not  a  positive  law)  may  be  stated  generally 
Bi rvered  from  in  the  following  manner. — Every  positive  law  (or 
po^tiv^iaw.  every  law  simply  and  strictly  so  called)  is  set, 
directly  or  circuitously,  by  a  sovereign  individual 
or  body,  to  a  member  or  members  of  the  independent  poli- 
tical society  wherein  its  author  is  supreme.  In  other  words, 
It  is  set,  directly  or  circuitously,  by  a  monarch  or  sovereign 
number,  to  a  person  or  persons  in  a  state  of  subjection  to 
its  author. 

This  defini-         This  definition  of  a  positive  law  is  assumed  ex- 

tion  of  a  posi-  %  *  . 

tiveiawis  pressly  or  tacitly  throughout  the  foregoing  lec- 
presstyo*  tures.  But  it  only  approaches  to  a  perfectly  com- 
tlirougkout  plete  and  perfectly  exact  definition.  It  is  open  to 
ieceturesg°Bu^  certain  correctives  which  I  now  will  briefly  sug- 

itonlyap-  + 
proaelies  to  a  gc»l« 

*  It  appears  from  the  Author's  Memoranda  that  he  intended  to  insert 
here  "  Notes  on  Governments  de  facto  and  de  Jure  ;**  and  on  u  Rights  of 
sovereign  Governments  and  Governments  lawful  or  unlawful  by  Divine  law." 
Also  on  "  Sovereignty  of  the  People."  It  appears  that  he  intended  to 
connect  this  subject  with  that  treated  of  at  the  conclusion  of  Lecture  II, 
— S.  A. 


JURISPRUDENCE  DETERMINED. 


317 


The  party  or  parties  to  whom  a  law  is  set,  or  perfectly 

.  ,  i    j      •     i    '  i  complete  and 

the  party  or  parties  on  whom  a  duty  is  laid,  are  perfectly  ex- 
necessarily  obnoxious  to  the  sanction  which  en-  |^^e^^n- 
forces  the  law  and  the  duty.     In  other  wrords,  l^!^^6 
every  law  properly  so  called  is  set  by  a  superior  ^^^e^ 
to  an  inferior  or  inferiors  :  It  is  set  by  a  party  j^ispru- 

,  dence,  which 

armed  with  might,  to  a  party  or  parties  whom  ?s  attempted 

°  i        j  l  m  the  torego- 

that  might  can  reach.     If  the  party  to  whom  it  ^yleaCpUres' 
is  set  could  not  be  touched  by  the  might  of  its  proaekes  to  a 

.  perfectly 

author,  its  author  would  signify  to  the  party  a  complete  and 
wish  or  desire,  but  would  not  impose  on  the  party  acrdetermt 
a  proper  and  imperative  law.  Now  (speaking  natlon' 
generally)  a  party  who  is  obnoxious  to  a  legal  sanction,  or 
to  the  might  of  the  author  of  the  law  which  the  legal  sanc- 
tion enforces,  is  a  member  of  the  independent  community 
wherein  the  author  is  sovereign.  In  other  words,  a  party 
who  is  obnoxious  to  a  legal  sanction,  is  a  subject  of  the 
author  of  the  law  to  which  the  sanction  is  annexed.  But 
as  none  but  members  of  the  community  wherein  the  law 
obtains  are  obnoxious  to  the  legal  sanction  which  enforces 
a  positive  lawr,  the  positive  law  is  imposed  exclusively  on  a 
member  or  members  of  that  independent  community.  Al- 
though the  positive  law  may  affect  to  oblige  strangers,  (or 
parties  who  are  not  members  of  that  independent  commu- 
nity,) none  but  members  of  that  independent  community 
are  virtually  or  truly  bound  by  it. — Besides,  if  the  positive 
law  of  one  independent  community  bound  legally  the  mem- 
bers of  another,  the  other  independent  community  were  not 
an  independent  community,  but  were  merely  a  subordinate 
community  forming  a  limb  of  the  first.  If  it  bound  the  so- 
vereign government  of  the  other  independent  community, 
that  sovereign  government  would  be  in  a  state  of  subjec- 
tion to  the  sovereign  author  of  the  law.  If  it  bound  the  sub- 
ject members  of  the  other  independent  community,  the  sove- 
reign author  of  the  law  would  usurp  the  functions  and  autho- 
rity of  their  own  sovereign  government :  or  their  own  sove- 
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reign  government  would  be  displaced  or  supplanted  by 
the  foreign  and  intrusive  lawgiver.  So  that  if  the  positive 
law  of  every  independent  community  bound  legally  the  mem- 
bers of  others,  the  subjects  in  every  community  would  be 
subject  to  all  sovereigns,  and  every  sovereign  government 
would  be  sovereign  in  all  societies.  In  other  words,  the 
subject  members  of  every  independent  community  would 
be  in  a  state  of  subjection  to  every  supreme  government  ; 
whilst  every  supreme  government  would  be  the  subject  of 
the  rest,  and,  at  the  same  time,  would  be  their  sovereign. 

Speaking,  then,  generally,  we  may  say  that  a  positive  law 
is  set  or  directed  exclusively  to  a  subject  or  subjects  of  its 
author :  or  that  a  positive  law  is  set  or  directed  exclusively 
to  a  member  or  members  of  the  community  wherein  its 
author  is  sovereign.  Bat,  in  many  cases,  the  positive  law 
of  a  given  independent  community  imposes  a  duty  on  a 
stranger  ?  on  a  party  who  is  ?iot  a  member  of  the  given  inde- 
pendent community,  or  is  only  a  member  to  certain  limited 
purposes.  For  such,  in  these  cases,  is  the  position  of  the 
stranger,  that,  though  he  is  properly  a  member  of  a  foreign 
independent  community,  and  therefore  is  properly  a  subject 
of  a  foreign  supreme  government,  he  yet  is  obnoxious  to  the 
sanction  by  which  the  duty  is  enforced,  or  to  the  might  of 
the  author  of  the  law  through  which  the  duty  is  imposed. 
And  such,  in  these  cases,  is  also  the  position  of  the  stranger, 
that  the  imposition  of  the  legal  duty  consists  with  the  sove- 
reignty of  the  government  of  which  he  is  properly  a  subject. 
Although  the  legal  duty  is  laid  on  one  of  its  subjects,  it  is 
not  laid  on  the  foreign  government  itself :  nor  does  the  author 
of  the  law,  by  imposing  the  legal  duty,  exercise  sovereign 
power  in  the  community  of  the  foreign  government,  or  over 
one  of  its  subjects  as  being  one  of  its  subjects. — For  ex- 
ample :  A  party  not  a  member  of  a  given  independent  com- 
munity, but  living  within  its  territory  and  within  the  juris- 
diction of  its  sovereign,  is  bound  or  obliged,  to  a  certain 
limited  extent,  by  its  positive  law.     Living  within  the  ter- 
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ritory,  he  is  obnoxious  to  the  legal  sanctions  by  which  the 
law  is  enforced.    And  the  legal  duties  imposed  upon  him  by 
the  law,  are  consistent  with,  the  sovereignty  of  the  foreign 
government  of  which  he  is  properly  a  subject.     For  the 
duties  are  not  imposed  upon  the  foreign  government  itself, 
or  upon  a  party  within  its  independent  community  :  nor 
are  they  laid  upon  the  obliged  party  as  being  one  of  its 
subjects,  but  as  being  a  member,  to  certain  limited  purposes, 
of  the  community  wherein  he  resides.   Again  :  If  a  stranger 
not  residing  within  the  given  community  be  the  owner  of 
land  or  moveables  lying  within  its  territory,  a  convention 
of  the  stranger,  with  any  of  its  members  or  a  stranger,  may 
be  enforced  against  him  by  its  positive  law.     For  if  he  be 
sued  on  the  agreement,  and  judgment  be  given  for  the  plain- 
tiff, the  tribunal  may  execute  its  judgment  by  resorting  to 
the  land  or  moveables,  although  the  defendant's  body  is  be- 
yond the  reach  of  its  process.     And  this  execution  of  the 
judgment  consists  with  the  sovereignty  of  the  government 
of  which  the  stranger  is  properly  a  subject.     For  the  judg- 
ment is  not  executed  against  that  foreign  government,  or 
within  the  independent  community  of  which  it  is  the  chief: 
nor  is  it  executed  against  the  defendant  as  being  one  of  its 
subjects,  but  as  owning  land  or  moveables  within  the  juris- 
diction of  the  tribunal.     If  the  judgment  were  executed 
within  the  jurisdiction  of  the  foreign  supreme  government, 
the  execution  would  wound  the  sovereignty  of  the  foreign 
supreme  government,  unless  the  judgment  were  executed 
through  its  permission  and  authority.   And  if  the  judgment 
were  executed  through  its  permission  and  authority,  the 
duty  enforced  against  the  defendant,  would  be  imposed  in 
effect  by  the  law  of  his  own  community  :  the  law  of  his  own 
community  adopting  the  law  of  the  other,  by  reason  of  a 
special  convention  between  the  respective  governments,  or 
of  a  rule  of  international  morality  which  the  governments 
acknowledge  and  observe. — In  all  the  cases,  therefore,  which 
I  now  have  noticed  and  exemplified,  the  positive  law  of  a 
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given  independent  society  may  impose  a  duty  on  a  stranger. 
By  reason  of  the  obstacles  mentioned  in  the  last  paragraph, 
the  binding  virtue  of  the  positive  law  cannot  extend  gene- 
rally to  members  of  foreign  communities.  But  in  the  cases 
which  I  now  have  noticed  and  exemplified,  those  obstacles 
do  not  intervene.  For  the  stranger  is  obnoxious  to  the 
sanctions  by  which  the  law  is  enforced  :  and  the  enforce- 
ment of  the  law  against  the  stranger,  is  not  inconsistent 
with  the  sovereignty  of  a  foreign  supreme  government. 

The  definition,  therefore,  of  a  positive  law,  which  is  as- 
sumed expressly  or  tacitly  throughout  the  foregoing  lectures, 
is  not  a  perfectly  complete  and  perfectly  exact  definition. 
In  the  cases  noticed  and  exemplified  in  the  last  paragraph, 
a  positive  law  obliges  legally,  or  a  positive  law  is  set  or 
directed  to,  a  stranger  or  strangers :  that  is  to  say,  a  person 
or  persons  not  of  the  community  wherein  the  author  of  the 
law  is  sovereign  or  supreme.  Now,  since  the  cases  in  ques- 
tion are  omitted  by  that  definition,  the  definition  is  too 
narrow,  or  is  defective  or  inadequate.  To  render  that  defi- 
nition complete  or  adequate,  a  comprehensive  summary  of 
these  anomalous  cases  (or,  perhaps,  a  full  enumeration  of 
these  anomalous  cases)  must  be  tacked  to  the  definition  in 
the  way  of  supplement. — But  positive  law,  the  subject  of 
the  definition,  is  the  subject  of  the  foregoing  attempt  to 
determine  the  province  of  jurisprudence.  And  since  the 
definition  is  defective  or  inadequate,  and  is  assumed  ex- 
pressly or  tacitly  throughout  the  foregoing  lectures,  the  de- 
termination of  the  province  of  jurisprudence,  which  is  at- 
tempted in  those  discourses,  is  not  a  perfectly  complete  and 
perfectly  exact  determination. 

But  I  think  that  the  foregoing  attempt  to  determine  the 
province  of  jurisprudence,  and  the  definition  of  a  positive 
law  which  the  attempt  assumes  throughout,  have  as  much 
of  completeness  and  exactness  as  the  scope  of  the  attempt 
requires. — To  determine  the  province  of  jurisprudence,  is 
to  distinguish  positive  law  (the  appropriate  matter  of  juris- 
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prudence)  from  the  various  objects  (noticed  in  the  foregoing 
lectures)  to  which  it  is  allied  or  related  in  the  way  of  re- 
semblance or  analogy.  But  so  numerous  are  the  ties  by 
which  it  is  connected  with  those  objects,  or  so  numerous  are 
the  points  at  which  it  touches  those  objects,  that  a  perfect 
determination  of  the  province  of  jurisprudence  were  a  per- 
fect exposition  of  the  science  in  all  its  manifold  parts.  An 
adequate  exposition  of  the  science  (the  only  adequate  deter- 
mination of  the  province  of  jurisprudence)  is  really  the  am- 
bitious aim  of  the  entire  Course  of  Lectures  of  which  the 
foregoing  attempt  is  merely  the  opening  portion.  But  a 
perfect  determination  of  the  province  of  jurisprudence  is  not 
the  purpose  of  the  attempt  itself.  Its  purpose  is  merely  to 
suggest  (with  as  much  of  completeness  and  exactness  as  con- 
sist with  generality  and  brevity)  the  subject  of  that  adequate 
exposition  of  the  science  of  jurisprudence,  or  the  subject  of 
that  adequate  determination  of  the  province  of  jurisprudence, 
which  is  the  purpose  of  the  entire  Course. — Since  such  is 
the  scope  of  the  foregoing  attempt,  the  definition  of  a  posi- 
tive law  which  it  assumes  throughout,  has  as  much  of  com- 
pleteness and  exactness  as  its  scope  requires.  To  render 
that  definition  complete  or  adequate,  a  comprehensive  sum- 
mary of  the  anomalous  cases  in  question  (or,  perhaps,  a  full 
enumeration  of  the  anomalous  cases  in  question)  must  be 
tacked  to  the  definition  in  the  way  of  supplement.  But 
these  anomalous  cases  belong  to  the  departments  of  my 
Course  which  are  concerned  with  the  detail  of  the  science. 
They  hardly  were  appropriate  matter  for  the  foregoing  gene- 
ral attempt  to  determine  the  province  of  jurisprudence  :  for 
the  foregoing  attempt  to  suggest  the  subject  of  the  science, 
with  as  much  of  completeness  and  exactness  as  consist  with 
generality  and  brevity.  Accordingly,  the  definition  or  no- 
tion of  a  positive  law  which  is  assumed  expressly  or  tacitly 
throughout  the  preceding  lectures,  omits  entirely  the  ano- 
malous cases  in  question.  And  the  truth  of  the  positions 
and  inferences  contained  by  the  preceding  lectures,  is  not, 
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I  believe,  impaired,  or  is  not  impaired  materially,  by  this 
omission  and  defect. 

And  though  the  definition  is  not  complete,  it  approaches 
nearly  to  completeness.  Allowing  for  the  omission  of  the 
anomalous  cases  in  question,  it  is,  I  believe,  an  adequate 
definition  of  its  subject.  I  hardly  could  have  rendered  a 
juster  definition  of  the  subject,  in  brief  and  abstract  expres- 
sions :  that  is  to  say,  unless  I  had  descended  from  the  ge- 
nerals, to  the  detail  of  the  science  of  jurisprudence. 
Anexpiana-        Defining  sovereignty  and  independent  political 

tion  01  a  seem-  m  °  .  ... 

mg  defect  in    society,  (or  stating  their  characters  or  distinguish- 

the  foregoing    .  J     v  &        .  ,  .  .    0  . 

generates-  mg  marks,)  I  have  said  that  a  given  society  is  a 
pendent  poii-"  society  political  and  independent,  if  the  bulk  or  ge- 
tua  society.  nepaj£^y  Qf  ^s  members  habitually  obey  the  com- 
mands of  a  determinate  and  independent  party  :  meaning 
by  "  a  determinate  and  independent  party,"  a  determinate 
individual,  or  a  determinate  body  of  individuals,  not  obey- 
ing habitually  the  express  or  tacit  commands  of  a  determi- 
nate human  superior. — But  who  are  the  members  of  a  given 
society  ?  By  what  characters,  or  by  what  distinguishing 
marks,  are  its  members  severed  from  persons  who  are  not 
of  its  members  ?  Or  how  is  a  given  person  determined  to 
a  given  community  ? — By  the  foregoing  general  definition 
of  independent  political  society,  (or  the  foregoing  general 
statement  of  its  characters  or  distinguishing  marks,)  the 
questions  which  I  now  have  suggested,  are  not  resolved  or 
touched  :  And  it  may  seem,  therefore,  that  the  foregoing 
general  definition  is  not  complete  or  adequate.  But,  for 
the  following  reasons,  I  believe  that  the  foregoing  definition, 
considered  as  a  general  definition,  is,  notwithstanding,  com- 
plete or  adequate  :  that  a  general  definition  of  independent 
political  society,  (or  such  a  definition  as  is  applicable  to  every 
society  of  the  kind,)  could  hardly  resolve  the  questions  which 
I  have  suggested  above. 

1.  It  is  not  through  one  mode,  or  it  is  not  through  one 
cause,  that  the  members  of  a  given  society  are  members  of 
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that  community.  In  other  words,  it  is  not  through  one 
mode,  or  it  is  not  through  one  cause,  that  they  are  subjects 
of  the  person  or  body  sovereign  therein.  A  person  may  be 
a  member  of  a  given  society,  or  a  person  may  be  determined 
to  a  given  society,  by  any  of  numerous  modes,  or  by  any  of 
numerous  causes  :  as,  for  example,  by  birth  within  the  ter- 
ritory which  it  occupies ;  by  birth  without  its  territory,  but 
of  parents  being  of  its  members  j  by  simple  residence  with- 
in its  territory;  or  by  naturalization.* — Again:  A  subject 
member  of  one  society  may  be,  at  the  same  time,  a  subject 
member  of  another.  A  person,  for  example,  who  is  natu- 
ralized in  one  independent  society,  may  yet  be  a  member 
completely,  or  to  certain  limited  purposes,  of  that  indepen- 
dent society  which  he  affects  to  renounce  :  or  a  member  of 
one  society  who  simply  resides  in  another,  may  be  a  mem- 
ber completely  of  the  former  society,  and,  to  limited  pur- 
poses, a  member  of  the  latter.  Nay,  a  person  who  is  sove- 
reign in  one  society,  may  be,  at  the  same  time,  a  subject 
member  of  another.  Such,  for  example,  would  be  the  plight 
of  a  so  called  limited  monarch,  if  he  were  monarch  and 
autocrator  in  a  foreign  independent  community. — Now  if 
the  foregoing  definition  of  independent  political  society  had 
affected  to  resolve  the  questions  which  I  have  suggested 
above,  I  must  have  discussed  the  topics  which  I  have  touched 
in  the  present  paragraph.  I  must  have  gone  from  the  gene- 
rals, into  the  detail  of  jurisprudence ;  and  therefore  I  must 

*  The  following  brief  explanation  may  be  placed  pertinently  here. 

Generally  speaking,  a  society  political  and  independent  occupies  a  de- 
termined territory.  Consequently,  when  we  imagine  an  independent  poli- 
tical society,  we  commonly  imagine  it  in  that  plight :  And,  according  to 
the  definition  of  independent  political  society  which  is  assumed  expressly 
or  tacitly  by  many  writers,  the  occupation  (by  the  given  society)  of  a  deter- 
mined territory  or  seat,  is  of  the  very  essence  of  a  society  of  the  kind.  But 
this  is  an  error.  History  presents  us  with  societies  of  the  kind,  w  hich  have 
been,  as  it  were,  in  transitu.  Many,  for  example,  of  the  barbarous  nations 
which  invaded  and  settled  in  the  Roman  Empire,  were  not,  for  many  years 
before  their  final  establishment,  occupants  of  determined  seats. 
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have  wandered  from  the  proper  purpose  or  scope  of  the 
foregoing  general  attempt  to  determine  the  province  of  the 
science. 

2.  By  a  general  definition  of  independent  political  society, 
(or  such  a  definition  as  is  applicable  to  every  society  of  the 
kind,)  I  could  not  have  resolved  completely  the  questions 
suggested  above,  although  I  had  discussed  the  topics  touched 
in  the  last  paragraph.  For  the  modes  through  wrhich  persons 
are  members  of  particular  societies,  (or  the  causes  by  which 
persons  are  determined  to  particular  societies,)  differ  in  dif- 
ferent communities.  These  modes  are  fixed  differently  in 
different  particular  societies,  by  their  different  particular 
systems  of  positive  law  or  morality.  In  some  societies,  for 
example,  a  person  born  of  aliens  within  the  territory  of  the 
community,  is,  ipso  jure,  or  without  an  act  of  his  own,  a 
perfect  member  of  the  community  within  wrhose  territory 
he  is  born  :  but,  in  other  societies,  he  is  not  a  perfect  mem- 
ber, (or  is  merely  a  resident  alien,)  unless  he  acquire  the 
character,  by  fulfilling  certain  conditions.  (See  the  French 
Code,  Article  9.)  It  therefore  is  only  in  relation  to  a  given 
particular  society,  that  the  questions  suggested  above  can 
be  completely  resolved. 

Restrictions  ^  have  assumed  expressly  or  tacitly  throughout 
orexpiana-     t]ie  foregoing  lectures,  that  a  sovereign  govern- 

tions  of  the  &        ZD  >  o  o 

two  following  ment  of  one,  or  a  sovereign  government  of  a  num- 

positions:  .  .  1  • 

>mmeiy,  that   ber  in  its  collective  and  sovereign  capacity,  can- 


a  sovereign  .  .         i  •   i  x 

government  not  be  ooima  legally.  In  the  sense  with  which  I 
b  o  und  I  eg  a  I  It/,  have  assumed  it,  the  position  will  hold  universally, 
cannot "have  But  it  needs  a  slight  restriction,  or  rather  a  slight 
^^Lstite*     explanation,  which  may  be  placed  conveniently  at 

own  subjects.    ^  Qf  ^  disCOUl  SC 

It  is  true  universally,  that  as  being  the  sovereign  of  the 
community  wherein  it  is  sovereign,  a  sovereign  government 
cannot  be  bound  legally  :  And  this  is  the  sense  writh  which 
I  have  assumed  the  position,  throughout  the  foregoing  lec- 
tures.   But,  as  being  a  subject  of  a  foreign  supreme  govern- 
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ment,  (either  generally,  or  to  certain  limited  purposes,)  it 
may  be  bound  by  laws  (simply  and  strictly  so  called)  of  that 
foreign  supreme  government.     In  the  case  which  I  now  am 
supposing,  the  sovereign  political  government  bound  by 
positive  laws,  bears  two  characters,  or  bears  two  persons  : 
namely,  the  character  or  person  of  sovereign  in  its  own  in- 
dependent society,  and  the  character  or  person  of  subject  in 
the  foreign  independent  community.     And  in  order  to  the 
existence  of  the  case  which  I  now  am  supposing,  its  two 
characters,  or  two  persons,  must  be  distinct  in  practice,  as 
well  as  in  name  and  show.     The  laws  which  are  laid  upon 
it  by  the  foreign  supreme  government,  may  really  be  laid 
upon  it  as  chief  in  its  own  society  :  and,  on  this  supposition, 
it  is  subject  (in  that  character)  to  the  sovereign  author  of 
the  laws,  in  case  the  obedience  which  it  yields  to  them 
amounts  to  a  habit  of  obedience.     But  if  the  laws  be  exclu- 
sively laid  upon  it  as  subject  in  the  foreign  community,  its 
sovereignty  is  not  impaired  by  the  obedience  which  it  yields 
to  them,  although  the  obedience  amounts  to  a  habit. —  The 
following  cases  will  amply  illustrate  the  meaning  which  I 
have  stated  in  general  expressions. — Let  us  suppose  that 
our  own  king  is  properly  monarch  in  Hanover :  and  that 
our  own  king,  as  limited  monarch  in  Britain,  is  not  absolved 
completely  from  legal  obligation.     Now  if,  as  chief  in  Ha- 
nover, he  be  not  in  a  habit  of  obedience  to  the  sovereign 
British  parliament,  the  legal  duties  incumbent  upon  him 
consist  with  his  sovereignty  in  his  German  kingdom.  For 
the  duties  are  incumbent  upon  him  (not  as  autocrator  there, 
but)  as  limited  monarch  here  :  as  member  of  the  sovereign 
body  by  which  he  is  legally  bound. — Before  the  French  re- 
volution, the  sovereign  government  of  the  Canton  of  Bern 
had  money  in  the  English  funds  :  And  if  the  English  law 
empowered  it  to  hold  lands,  it  might  be  the  owner  of  lands 
within  the  English  territory,  as  well  as  the  owner  of  money 
in  the  English  funds.    Now,  assuming  that  the  government 
of  Bern  is  an  owner  of  lands  in  England,  it  also  is  subject 
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to  the  legal  duties  with  which  property  in  land  is  saddled 
by  the  English  law.  But  by  its  subjection  to  those  duties, 
and  its  habitual  observance  of  the  law  through  which  those 
duties  are  imposed,  its  sovereignty  in  its  own  Canton  is  not 
annulled  or  impaired.  For  the  duties  are  incumbent  upon 
it  (not  as  governing  there,  but)  as  owning  lands  here  :  as 
being,  to  limited  purposes,  a  member  of  the  British  com- 
munity, and  obnoxious,  through  the  lands,  to  the  process 
of  the  English  tribunals. 

I  have  said  in  a  preceding  section,  that  a  sovereign  go- 
vernment of  one,  or  a  sovereign  government  of  a  number  in 
its  collective  and  sovereign  capacity,  cannot  have  legal  rights 
(in  the  proper  acceptation  of  the  term)  against  its  own  sub- 
jects. In  the  sense  with  which  I  have  advanced  it,  the  posi- 
tion will  hold  universally.  But  it  needs  a  slight  restriction, 
or  rather  a  slight  explanation,  which  I  now  will  state  or  sug- 
gest. 

It  is  true  universally,  that  against  a  subject  of  its  own, 
as  being  a  subject  of  its  own,  a  sovereign  political  govern- 
ment cannot  have  legal  rights  s  And  this  is  the  sense  with 
which  I  have  advanced  the  position.  But  against  a  subject 
of  its  own,  as  being  generally  or  partially  a  subject  of  a 
foreign  government,  a  sovereign  political  government  may 
have  legal  rights.  For  example :  Let  us  suppose  that  a 
Russian  merchant  is  resident  and  domiciled  in  England  : 
that  he  agrees  with  the  Russian  emperor,  to  supply  the  latter 
with  naval  stores  :  and  that  the  laws  of  England,  or  the 
English  tribunals,  lend  their  sanctions  to  the  agreement. 
Now,  according  to  these  suppositions,  the  emperor  bears  a 
right,  given  by  the  law  of  England,  against  a  Russian  sub- 
ject. But  the  emperor  has  not  the  right  through  a  law  of 
his  own,  or  against  a  Russian  subject  in  that  capacity  or 
character.  He  bears  the  legal  right  against  a  subject  of 
his  own,  through  the  positive  law  of  a  foreign  independent 
society ;  and  he  bears  it  against  his  subject  (not  as  being 
his  subject,  but)  as  being,  to  limited  purposes,  a  subject  of  a 
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foreign  sovereign.  And  the  relative  legal  duty  lying  on  the 
Russian  merchant,  consists  with  the  emperor's  autocracy  in 
all  the  Russias.  For  since  it  lies  upon  the  merchant  as 
resident  and  domiciled  in  England,  the  sovereign  British 
parliament,  by  imposing  the  duty  upon  him,  does  not  inter- 
fere with  the  autocrat  in  his  own  independent  community. 
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Note  to  Page  209. 

In  a  note  at  p.  209,  I  have  referred  to  Tables  drawn  out  in  the 
blank  leaves  of  Kant's  *  Entwurf  zum  ewigen  Frieden.'  They  are 
in  pencil,  and  were  obviously  constructed  by  Mr.  Austin  solely 
for  his  own  satisfaction. 

The  reader  is  desired  to  observe  that  the  opinions  embodied 
in  these  Tables  are  not  given  as  Mr.  Austin's.  In  the  note  to 
Table  II.,  as  we  see,  he  questions  one  important  assumption. 

The  Tables  are  not  numbered,  so  that  I  have  been  guided  in  their 
arrangement  mainly  by  the  order  in  which  they  follow. — S.  A. 
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TABLE  L 

Forma  Imperii,  or  Staatsform .*  i.  e.  the  form  of  the  Sovereignty. 


Monarchy,  or 
government 

of  one. 

v  


Aristocracy,  or  go- 
vernment of 


some. 
 y 


Despotic  or  Republican. 


Democracy,  or 
government 
of  all. 

Despotic. 


TABLE  II. 

Forma  Regiminis — llegierungsform,  or  Staatsverfassung . 


Despotical ;    wherein  the  Republican ;  wherein  the 

legislative  and  execu-  legislative  powers  re- 

tive  powers  are  united  side  in  the  sovereign 

in  the  sovereign  one  or  one  or  number,  with 

number.*  representatives  of  the 

subjects;  and  the  execu- 
tive powers,  in  the  sove- 
reign one  or  number,  f 

#  On  this  division,  as  expounded  in  Kant's  text,  Mr.  Austin  remarks  : — u  The 
making  of  a  law,  and  the  execution  of  a  law  are  necessarily  different  processes.  But 
how  is  it  necessary  that  the  two  processes  should  be  performed  by  different  per- 
sons ?" 

t  The  power  of  appointing  representatives,  is  often  called  political  liberty  ;  i.  e.  a 
portion  in  the  Sovereignty. — Kant. 

The  passage  in  Kant's  book  to  which  Table  II.  refers,  ends  as  follows  : — 
"The  sort  or  mode  of  government  (JRegierungsar€)  is  beyond  all  comparison  more 
important  to  a  people  than  the  form  of  the  Sovereignty  (Staatsform)  ;  although  a 
great  deal  also  depends  on  the  greater  or  less  adaptability  of  the  latter  to  attain  by 
gradual  reforms  to  the  character  of  a  perfect  Republic.  To  that  end,  however,  the 
Representative  System  is  absolutely  indispensable ;  without  it  (be  the  form  of  the 
Sovereignty  what  it  may)  the  government  is  despotic  and  arbitrary.  None  of  the 
ancient  so-called  republics  knew  of  this,  and  they  therefore  inevitably  subsided  into 
despotisms  ;  the  most  endurable  form  of  which  is,  the  sovereign  rule  of  one." — 
Kant,  c  Entwurf,'  p.  29. 

In  a  note,  Kant  refers  here  to  the  often  quoted  line  of  Pope,  which  he  translates, 
"  die  bestgefuhrte  ist  die  beste"  "If  that,"  says  he,  "  is  equivalent  to  saying  that 
the  best  administered  is  the  best  administered,  Pope,  (to  quote  Swift's  expression,) 
only  cracked  a  nut  which  rewarded  him  with  a  maggot.  But  if  it  means  that  the 
best  administered,  is  also  the  best  constituted  government,  it  is  utterly  false 
(gmndfalsch) ;  for  examples  of  good  government  prove  nothing  in  favour  of  the  form. 
Who  ever  governed  better  than  Titus  or  Marcus  Aurelius  ?  and  yet  the  one  left  a 
Domitian,  the  other  a  Commodus,  as  his  successor." — S.  A. 
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TABLE  III. 

Despotical  Governments  are 

n  ;  t~ 

Monarchies  Aristocracies  : 

(called  in  this  case 
Autocracies)  : 


Sovereign. 
.Republican  Governments  are 


i 

Monarchies  (called  in  this  case 
limited  or  constitutional  mo- 
narchies). 

Not  sovereign,  but  sharing  sovereign  powers  with 
representatives  of  subject s.f 


i 

Democracies* 
(necessarily). 


Aristocracies. 


TABLE  IV. 


Monarchy. 
(Government  of  one,  or  of  a 
physical  or  individual  per- 
son.) 


.  I 

Oligarchy. 
(Two,  or  other 
small  number.) 


Polyarchy. 
(Government  of  a  number,  of 
a  body,  or  of  a  collegiate 
and  fictitious  person.) 


Aristocracy. 
(A  number  neither 
small  nor  large.) 


I 

Democracy. 
(Any  large  num- 
ber, short  of  all.)  % 


*  Democracy,  or  the  government  of  all,  is  necessarily  autocratical  or  despotic, — 
Kant. 

+  Legislative  powers  =  Sovereignty  :  Consequently,  in  no  republican  (or  syn- 
cratical)  government  is  the  so-called  sovereign,  sovereign.  It  is  merely  co-sovereign 
with  the  active  portion  of  the  citizens.  As  Regent  (when  considered  by  itself)  it 
is  subject-minister  of  the  joint  sovereign. — Note  by  Mr.  Austin. 

X  In  the  text,  Kant  says,  "  Alle,  die  doch  nicht  alle  sind  referring  obviously 
to  the  exceptions  made  in  all  schemes  of  universal  suffrage. —  S.  A. 
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TABLE  V. 

Autocracy .  Sy  n  era  cy . 


1.  Monarchy.         2.  Polyarchy.  3.  Monarchy.         4.  Polyarchy. 

 _  *  V  _  * 

Properly  sovereign.  Nominally  sovereign,  but 

sharing  sovereignty  with 
active  citizens. 


TABLE  VI. 

Fo?mma  Regimi?iis. 


Autocracy  :  wherein  the  legisla- 
tive and  executive  powers  are 
united  in  the  sovereign  one 
or  number. 


Syncracy  :  wherein  the  executive 
powers  reside  in  the  sovereign 
one  or  number;  but  the  legis- 
lative powers,  in  the  sovereign 
one  or  number,  with  the  active 
(as  distinguished  from  the 
passive)  portion  of  the  subject 
citizens.* 


Representative  (i.  e. 
of  active  citizens.) 


Non-represen- 
tative. 


TABLE  VII. 


Autocracies. 


Monarchies. 
I 


Aristocracies  and 
Democracies. 


Sovereign. 


Sovereign  govern- 
ment of  one. 


Syncracies. 


i 

Monarchies. 


I 

Aristocracies 


Not  sovereign,  but  sharing 
sovereignty  with  active 
citizens. 


Sovereign  governments 
of  a  number. 


*  The  share  of  the  active  citizens  in  the  sovereignty  is  called  political  liberty* 
-Kant. 

f  See  Krug,  vol.  iv.  p.  36,  and  Politz,  vol.  i.  p.  173  et  seq. 
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Acts,  or  actions,  tendency  of  human, 
32,  41,  66 ;  insulated,  34 ;  test  of 
specific,  41 ;  human  conduct  guided 
by  rules,  42,  44;  guided  in  part 
by  authority  or  trust,  55  ;  govern- 
ed by  a  moral  sense,  92. 

Agnation,  and  cognation,  xcvii. 

America,  constitution  of  the  United 
States  of,  222. 

American  War,  the,  49. 

American  Colonies,  assumed  right 
of  England  to  tax,  260. 

Analogy,  and  metaphor,  110. 

Xnimals,  possess  reason,  158 ;  in- 
stincts of,  161. 

Aristocracy,  generic  meaning  of  the 
term,  192  ;  forms  of,  194 ;  limited 
monarchy,  one  form  of,  196. 

Art,  rules  of,  160. 

Authority,  or  trust,  principle  of,  55  ; 
wanting  to  ethical  studies,  57. 

Benevolence,  theory  of  disinterest- 
ed, 103-108. 

Bentham,  on  the  theory  of  utility, 
104;  on  physical  sanctions,  165; 
on  political  society,  186. 

Blackstone,  on  the  law  of  things 
and  persons,  lxxiii ;  strictures  on 
his  Commentaries,  cix ;  his  de- 
scription of  law,  164 ;  on  the  Di- 
vine law,  234. 

Bodies,  determinate  and  indetermi- 
nate, 132,  seq.,  140. 

Butler,  his  defence  of  Christianity, 
78  ;  on  a  moral  sense,  87,  92,  107. 

Capital,  and  labour,  61. 
Christianity,  Butler's  defence  of,  78. 
Churches  of  England  and  Scotland, 
under  the  Union,  227. 


Civil  procedure,  cii ;   civil  liberty 

defined,  242. 
Civitas,  basis  of  a,  278,  298. 
Code,  the  Prussian,  lxxiv. 
Cognation,  xcvii. 

Commands,  nature  of,  xxxix ;  Di- 
vine, xlii,  xlvi,  46,  80,  112  ;  mean- 
ing of  the  term,  5,  9  ;  distinctions 
of,  10,  13 ;  laws  which  are  not 
commands,  25  ;  laws  a  species  of, 
120,  122 ;  laws  imposed  by  opi- 
nion, not  commands,  141. 

Commons  of  England,  powers  exer- 
cised by  the,  201. 

Common  sense,  31,  39,  80. 

Composite  or  federal  state,  218,  220 ; 
distinguished  from  confederated 
states,  223. 

Conditions,  private  and  political,  cvi; 
extract  from  Hale  on,  cviii. 

Conduct,  human,  guided  by  rules, 
42,  44 ;  by  authority,  55. 

Confederation,  elements  of,  185  ;  fe- 
deral compact,  220  ;  federation  of 
governments,  217,  220,  223  ;  the 
Grison,  184  ;  German  and  Swiss, 
224. 

Constitution,  the  British,  203. 

Constitutional  law,  in  a  monarchical 
government,  cxi,  236  ;  as  it  affects 
monarchs,  230. 

Contracts,  the  nature  of,  lxxxix ; 
quasi-contracts,  xc ;  quasi  and 
tacit,  306. 

Convention,  a  civil  (see  Pact)  en- 
forced by  morality,  299  ;  consent 
the  essence  of  a,  300 ;  express  or 
tacit,  305  ;  nature  of  conventions, 
311. 

Corpus  juris,  eiii  ;  division  of  the, 
cvii. 
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Covenant,  or  civil  pact,  hypothesis 
of,  278,  283,  308  ;  duties  annexed 
to,  285-288,  seq.  ;  promises  in- 
volved in,  298,  302. 

Criminal  injuries,  procedure  in,  cv. 

Crime,  consequences  arising  from, 
civ ;  arising  from  popular  igno- 
rance, 62. 

Culpa,  or  the  grounds  of  imputa- 
tion, lxi. 

Custom,  its  influence  on  law,  lxv  ; 
meaning  of,  23-25  ;  its  effects,  58  ; 
customary  laws,  148 ;  obedience 
based  on,  270. 

Delegation,  and  representation,  204. 

Delicts,  or  injuries,  lxxv,  lxxix ; 
rights  and  duties  arising  from, 
xcviii ;  in  the  Roman  Law,  xcix. 

Democracy,  defined,  194 ;  sovereign 
power  of  democracies,  201 ; 
Hobbes  on,  249  ;  democratical  or 
popular  government,  245. 

Deontology,  science  of,  xliv,  55. 

Determinate  and  indeterminate  body 
of  persons,  distinguished,  131  seq., 
140  ;  opinion  of  the  two,  142. 

Divine  laws,  the,  28,  36,  112  ;  hu- 
man conduct  in  relation  to,  42,  44, 
75  ;  utility  the  index  to,  48,  54, 
97,  106  ;  existence  of  evil  in  rela- 
tion to,  79 ;  sense  of  the  term 
good  applied  to,  116 ;  law  of  na- 
ture, 117  ;  laws  properly  so  called, 
120,  142 ;  religious  duties,  143 ; 
Locke's  view,  151 ;  Blackstone 
on,  234;  and  positive  law,  145, 163, 
2il ;  Hobbes  on,  248 ;  justice 
conformable  to,  259  ;  regulate  the 
duties  of  sovereign  and  subject, 
277,  286 ;  a  government  tried  by 
the,  315. 

Domestic  conditions,  cvi,  cix. 

Dominion,  or  ownership,  lxxxii. 

Domim unt,  lxxviii. 

Duties,  and  corresponding  rights,  lxi, 
lxxv,  243,  250,  251,  255  ;  primary, 
lxxx  ;  sanctioning,  xcviii  ;  arising 
from  crimes,  civ  ;  relative  or  ab- 
solute, lb.  ;  meaning  of  the  term 
duty,  6,  9  ;  laws  creating  duties, 
21 ;  religious,  143  ;  duties  of  obe- 
dience in  a  subject,  250. 

Easement,  or  servitus,  lxxxiv. 
Economy,  principles  of  political,  60. 


England,  her  union  with  Scotland' 
227. 

English  law,  the  term  delicts  or  in- 
juries used  in,  xcix  ;  Hale's  Ana- 
lysis of,  cviii. 

Entails,  xcvi. 

Ethics,  the  science  of,  xliv  ;  basis  of, 
55,  115  ;  obstacles  to  the  study, 
57,  59,  67,  74,  76  ;  diffusion  of,  66. 

Evil,  existence  of,  79  ;  Locke's  view 
of  good  and  evil,  150. 

Executive  political  powers,  206. 

Faculty,  257. 

Fallacies,  arising  from  ignorance, 
60,  62. 

Federal  compact,  terms  of  a,  220 ; 
judicature  under  a,  222  ;  the  Gri- 
son  confederacy,  184 ;  Swiss  fede- 
ration, 224. 

Foreigners,  subject  to  the  laws  of 
the  country  they  inhabit,  318. 

Gaius,  on  leges  et  mores,  162. 

Gentz,  F.  von,  on  political  govern- 
ment, 310. 

Germany,  half-sovereign  States  of, 
211,  215  ;  the  German  confedera- 
tion, 224 ;  German  writers  on  the 
term  right,  258  ;  on  political  go- 
vernment, 309. 

Good,  general,  the  term  defined,  97  ; 
goodness  and  badness  of  motives, 
99  ;  good  and  bad  applied  to  a 
human  law,  115  ;  Locke's  view  of 
good  and  evil,  150. 

Government,  supreme,  conditions 
and  forms  of,  137,  190  ;  indepen- 
dent, 181,  189  ;  half-sovereign 
states,  212  ;  confederacy  of,  217  ; 
a  composite  state,  218,  220,  223  ; 
federal  compact,  220 ;  free  and 
despotic  governments,  244,  246 ; 
Hobbes  and  Sidney,  on  the  powers 
of,  248 ;  a  sovereign  government 
has  no  legal  rights  against  its  sub- 
jects,250;  divine  and  moral  rights 
of  a  sovereign  government,  257, 
259;  the  Divine  law  in  relation  to, 
259  ;  before  a  tribunal  of  its  own, 
261 ;  purpose  of  sovereign  govern- 
ment, 264,  266-268,  289  ;  perma- 
nence and  origin  of  political,  271, 
274;  duties  to  its  subjects,  277, 292, 
293  ;  moral  securities  of  good  go- 
vernment, 296 ;  an  inchoate  go- 
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vernment,  301 ;  growth  of  supreme 
governments,  304 ;  governments 
dejure  and  de  facto,  311  ;  positive 
law  under,  313,  316;  tried  by  the 
Divine  law,  315. 

Orison  confederacy,  the,  184. 

Grotius,his  definition  of  sovereignty 
188. 

Hale,  Sir  M.,  on  the  law  of  persons 
and  things,  lxxiii  ;  on  private  and 
political  relations,  cviii ;  his  Ana- 
lysis of  the  Law  of  England, 
cviii. 

Hanover,  the  government  of,  215. 
Hartley,  Dr.,  his  hypothesis  of  sym- 
pathy, 108. 
Heirs,  xciii. 

Hobbes,  on  general  jurisprudence, 
lx ;  on  political  society,  187  ;  on 
the  inherent  justice  of  law,  232 ; 
on  the  limitations  of  the  sovereign 
power,  196,  248  ;  errors  in  his  po- 
litical treatises,  249  ;  defence  of, 
251  on  the  political  education  of 
the  people,  253. 

Hooker,  his  description  of  law,  164. 

Ignorance,  mischiefs  of  popular,  50, 
274  ;  of  princix^les  and  details  con- 
trasted, 59  ;  fallacies  and  crimes 
arising  from,  60,  62 ;  of  political 
science,  274. 

Illegal  and  unconstitutional,  the 
terms  distinguished,  228. 

Independence,  political,  181. 

Injuries,  or  delicts,  lxxix  ;  civil, 
xcviii*  c  ;  the  term  in  English  law, 
xcix. 

Instinct,  a  negative  expression,  81  ; 
a  moral  instinct,  82  ;  of  animals, 
161. 

Institutes,  and  Pandects,  xliii. 

Interdict,  of  the  Roman  law,  lxxxvi. 

International  law,  the  province  of, 
176,  189,  235;  international  mora- 
lity, 235. 

Judgments,  considered  as  modes  of 
acquisition,  ciii. 

Judicature,  under  a  confederacy  of 
states,  222. 

Jurisprudence,  rationale  of,  xlii  ; 
general,  lix ;  Hobbes  on  the  sub- 
ject of,  lx  ;  lloman  and  English 
compared,  xciv ;  province  of  de- 
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termined,  1,  26,  168  ;  divisions  of 
positive  law,  93,  113. 

Jus,  moribus  constltutum,  and  pru- 
dentibus  compositum,  lxvi  ;  jus  in 
rem,  onAjus  in  personam,  lxxvii, 
xc,  cviii  ;  juris  universitas,  xcii  : 
litres  legitimus  and  testamenta- 
rius,  xciii  ;  jura  i^ealia  perso- 
nalia, xcv  ;  a  corpus  juris,  ciii  ;  jus 
publicum  and  privatum,  cvi,  cxii ; 
jus  civile,  and  jus  gentium,  xliii, 
lxvii,  93  ;  Ulpian  on  the./ us  natu- 
rale,  161,  162 ;  note  on  the  word 
jus,  258  ;  derivation  of,  233. 

Justice,  applied  to  law,  232;  the 
term  right  in  the  sense  of,  257 ; 
conformable  to  the  Divine  laws  ; 
259. 

Kant,  209,  257,  328. 

King,  sovereign  powers  of  the,  20S, 
209 ;  amenable  to  constitutional 
law,  237,  his  position  in  the  State, 
241  ;  judicial  claims  against  the, 
262 ;  his  legal  rights  and  duties, 
263. 

Kirk  of  Scotland,  the,  227. 
Knowledge,  on  the  diffusion  of,  64, 
253,  274  ;  ethical,  74. 

Labour  and  capital,  their  relation, 
61. 

Law, —  proper  and  improper  laws, 
xxxix,  xlv,  17,  21,  109,  111,  142, 
159  ;  positive  laws,  xlii,  lix,  lxii, 
2,  93,  112,  168,  145,  225,  235,  312, 
316  ;  considered  with  reference  to 
its  sources  and  modes  lxiii,  cxvi ; 
influence  of  custom  upon,  lxv  ; 
natural  law,  lxvi ;  considered  with 
reference  to  its  purposes,  lxx, 
cxvii ;  law  of  persons  and  things, 
lxxi,  lxxii,  cvi ;  public  and  pri- 
vate, cvi,  cxii ;  Hale's  Analysis 
of  English  Law,  cviii ;  constitu- 
tional law  under  a  monarch,  cxi ; 
objects  embraced  by  the  term,  1 ; 
distinctions  of  Divine,  natural, 
and  positive  law,  2,  145,  168 ; 
metaphorical  applications  of  the 
term,  5  ;  distinguished  from  com- 
mands, 13,  15 ;  figurative  laws, 
18 ;  declaratory  laws,  19,  167 ; 
laws  to  repeal  laws,  ib.  ;  imperfect 
laws,  20  ;  customary,  22  ;  Divine 
laws,  28,  36,  38,  42,  41,  45.  54,  96, 

2  A 


S36 


INDEX. 


Ill;  science  of  law  and  morality, 
55,  72, 75 ;  laws  metaphorical,  111 ; 
law  of  nature,  117  ;  essential  ele- 
ments of  a  law,  119  ;  laws  set  by 
subjects  and  private  persons,  123  ; 
set  by  a  sovereign  to  a  sovereign, 
125  ;  imperative  laws,  126  ;  laws 
set  by  general  opinion,  127,  129, 
133,  139,  140 ;  sanctions  annexed 
to,  142;  customary  laws,  148;  laws 
of  nature,  149;  Locke's  analysis 
of,  150;  laws  proper  and  laws  of 
opinion,  156,  159;  Montesquieu 
on,  163  ;  international,  176,  186  ; 
legislative  and  executive  powers, 
207  ;  servitudes  in  the  Homan  law, 
215  ;  judicature  under  a  federal 
compact,  222;  a  monarch's  powers 
incapable  of  legal  limitation,  226  ; 
constitutional  law  affecting  a  mo- 
narch, 230  ;  the  term  just  applied 
to  law,  232 ;  Blackstone  on  the 
Divine  law,  234  ;  positive  inter- 
national law,  235  ;  constitutional 
law,  236  ;  the  king  amenable  to 
law,  237  ;  Hobbes  on  the  civil 
laws,  248  ;  legal  rights  of  a  go- 
vernment, 250 ;  parties  to  legal 
rights  and  duties,  255  ;  right 
meaning  law,  258  ;  legal  duties 
attached  to  a  civil  pact,  285  ;  ex- 
tend to  strangers,  318. 
Lectures,  Outline  of,  lvi ;  abstract, 
cxvi. 

Lieges  et  mores \  162. 

Legislative  and  executive  political 
powers,  206. 

Liberty,  definition  of  civil,  235,  241; 
restraints  corresponding  to  liber- 
ties, 243. 

Locke,  on  the  study  of  ethics,  67  ; 
his  analysis  of  laws,  149 ;  on 
virtue  and  vice,  152. 

Malthus,  his  principle  of  population, 
61. 

Martens,  Von,  his  definition  of  so- 
vereign government,  189  ;  his  dis- 
tinctions of  international  mora- 
lity, 235. 

Mathematical  truths,  taken  upon 
trust,  56. 

Metaphor,  definition  of,  1 10  ;  meta- 
phorical laws,  157,  160. 

Monarch,  constitutional  laws  under 
a,  cxi ;  proper  sense  of  the  term, 


233  ;  difference  between  mo- 
narchies and  aristocracies,  236 ; 
legal  independence  of  a,  247  ;  the 
king  amenable  to  parliament,  237, 
240 ;  monarchical  government, 
245;  duties  of  subjects  to  a  mo- 
narch, 276. 

Monarchy,  defined,  192 ;  limited 
195-197 ;  exercise  of  sovereign 
powers  under  a,  200,  208 ;  power 
of  a  monarch  incapable  of  legal 
limitation,  225  ;  constitutional  law 
as  it  affects  a  monarch,  230; 
Hobbes'  views  on,  249. 

Montesquieu,  on  laws  generally, 
163. 

Morality,  positive,  xxxix,  xlii,  3,  17, 
112,  241;  explained,  113,  121; 
theory  of  a  moral  sense,  29,  79,  85, 
87,  92  ;  science  of,  55  ;  deduced 
from  tendencies  of  human  actions, 
75  ;  amoral  instinct,  80,  82;  moral 
sentiment,  86,  89  ;  sympathy  and 
moral  sense,  106  ;  positive  moral 
rules,  121,  142  ;  moral  sanctions, 
143  ;  contrasted  with  immorality, 
ib.  ;  Locke  on  moral  laws,  151  $ 
moral  goodness  or  evil,  155  ;  inter- 
national, 235 ;  constitutional  law  is 
positive  morality,  237 ;  conven- 
tions enforced  by,  299. 

Motives,  confounded  with  the  test 
of  conduct,  96;  goodness  and  bad- 
ness of,  99  ;  to  benevolence,  104  ; 
seljish  applied  to,  id. 

Nations,  the  law  obtaining  between, 

177  ;  meanings  of  the  term  199. 
Nature,  the  law  of,  117,  149. 

Obedience,  essential  to  a  political 
society,  174,  179;  obedience  of 
subjects,  250,  282 ;  based  on  cus- 
tom and  expediency,  270 ;  volun- 
tary, 272. 

Obligations,  and  offices,  lxxvii ;  ana- 
lysis of  the  term  obligation,  7  ; 
imperfect,  20. 

Ohligationes,  and  rights,  306. 

*  (Economists,'  the,  253. 

Offices,  and  obligations,  lxxvii. 

Oligarchy,  defined,  194,  196. 

Opinion,  the  law  of,  152;  public,  154. 

Outline  of  the  Lectures,  lvi ;  ab- 
stract of,  cxvi. 

Ownership,  or  property,  lxxxii. 


INDEX. 


337 


Pact,  a  civil,  hypothesis  of,  278,  281 ; 
objections  to  the  hypothesis,  283  ; 
obligations  attached  to,  288,  seq. ; 
promises  implied  in,  296,  298,  302; 
duties  annexed  to,  285  ;  a  funda- 
mental 309  ;  German  writers  on, 
ib. 

Paley,  his  theory  of  utility,  106  ;  his 
analysis  of  the  term  obligation, 
7  ;  his  treatise  on  moral  and  po- 
litical philosophy,  68  ;  theory  of 
utility,  106  ;  definition  of  civil 
liberty,  235. 

Pandects,  and  Institutes,  xliii. 

Parliament,  a  determinate  body, 
132  ;  powers  exercised  by,  202  ; 
powers  of  judicature  in,  208  ;  the 
king  punishable  by,  237,  240 ; 
members  amenable  to  legal  obli- 
gation, 239. 

Patriotism,  enlightened,  265. 

Persona,  definition  of,  lxx. 

Persons,  the  lawof,lxxi-lxxiv,  lxxvii, 
lxxx,  lxxxiv,  xc,  xciii,  cvi,  cviii. 

Philosophy  of  positive  law,  lix. 

Political  economy,  principles  of,  60; 
popular  instruction  in  political 
science,  253,  274. 

Pope,  powers  of  the,  214. 

Population,  principle  of,  61. 

Positive  laws  and  positive  morality, 
xxxix,  xlii,  et  passim. 

Possession,  rights  of,  lxxxvi ;  Sa- 
vigny's  work  "De  Jure  Posses- 
sions,"  lxxxviii. 

Practice,  and  theory,  43. 

Prescription,  lxxxviii. 

Principles  and  details,  contrasted, 
59. 

JPri uilegia,  of  the  Eoman  jurists, 
14  ;  privilegia  ne  irroganto,  227. 

Procedure,  in  cases  of  civil  injuries, 
cii ;  criminal,  cv. 

Promises,  implied  in  a  civil  pact, 
298,  302. 

Property,  or  ownership,  lxxxii  ;  real 

and  personal,  xciv. 
Prussian  Code,  the,  lxxiv. 
Punishments,  cv  ;  system  of,  64. 

Heason,  in  animals,  158. 
liepresentation,  and  delegation, 204. 
Hepublic,  remarks  on  the  term,  198. 
Ee wards,  8. 

Eights,  and  corresponding  duties, 
Bd3  213,  250,  251,  255  ;  primary 


and  sanctioning,  lxxv,  lxxx ;  right 
of  possession,  lxxxvi ;  rights  in 
personam  and  in  rem,  lxxx,  lxxxiv, 
lxxxix;  real  and  personal,  xciii; 
sanctioning  rights,  xcviii  ;  arising 
from  civil  injuries,  xcviii,  c ;  arising 
from  judgments,  ciii  ;  universities 
of  rights  and  duties,  xci  ;  laws  cre- 
ating rights,  21  ;  meanings  of  the 
term,  22,  50 ;  rights  properly  so 
called,  144;  '  Hight  is  might,' 
the  proposition  examined,  256 ; 
in  the  sense  of  justice  and  law, 
257,  258  ;  rights  and  obligations, 
306. 

l\oman  Law, — its  division  of  the 
law  of  persons,  and  of  things, 
lxxii ;  universitates  or  collegia, 
xci ;  Itoman  and  English  jurispru- 
dence compared,  xciv;  t  he  terra  c7<?- 
lict,  xciv  ;  jus  publicum  and  pri- 
vatum, cvi ;  the  terms  obligatio 
and  dominium,  lxxvii  ;  servitus, 
lxxxiv  ;  interdict,  lxxxvii ;  rights 
of  servitude,  215. 

Rules,  human  conduct  guided  by, 
42,  44. 

Rules,  of  art,  160. 

Sanctions,  meaning  of  the  term,  6, 
9  ;  annexed  to  laws,  142  ;  proper 
and  improper,  164 ;  physical  or 
natural,  165. 

Savigny,  Von,  his  work  £<De  Jure 
Possessionis,"  lxxxviii. 

Scotland,  and  England,  union  of, 
227  ;  the  Church  of  Scotland,  227. 

Sense,  common,  31,  39,  80;  moral, 
theory  of,  80,  85,  87,  106. 

Sentiments,  associated  with  rules, 
44 ;  and  calculation,  45  ;  con- 
trasted with  commands,  80 ;  mo  - 
ral sentiments,  86. 

Servitude,  rights  of,  215. 

Servitus,  of  the  Itoman  law,  lxxxiv. 

Sidney,  on  the  powers  of  a  govern- 
ment, 247. 

Slavery,  legal  rights  of,  235. 

Society,  divided  into  determinate 
and  indeterminate  bodies,  133, 
seq.  ;  independent  political,  170, 
177,  180,  191,  192,  217,  242  ;  so- 
vereign portion  of,  171;  obedience 
essential  to,  173,  268;  in  a  state 
of  nature,  176,  184;  number  es- 
sential to  a  political  society,  182 ; 
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Bentliam's  views  on,  1 86  ;  su- 
preme government  in,  191 ;  uni- 
versal and  particular,  264  ;  per- 
manent government  based  on  ha- 
bitual obedience  of  people,  271  ; 
importance  of  popular  political 
knowledge,  274;  basis  of  a  civ  it  as, 
278,  298  ;  a  civil  pact. 

Sovereign,  not  invested  with  a  po- 
litical status  or  conditions,  cx ; 
the  sovereign  one  individual  or 
one  body  of  individuals,  218  ;  laws 
self-imposed  by  sovereigns,  226  ; 
duties  of  sovereigns  and  subjects, 
281,  283,  287,  288,  292. 

Sovereignty,  analysis  of  the  term, 
169  ;  its  relation  to  subjection, 
171  ;  definition  of,  178,  186,  188; 
marks  of,  180;  supreme,  190: 
monarchy  and  aristocracy  distin- 
guished, 192  ;  distinctions  of,  195 ; 
limited  monarchy,  196  ;  the  term 
sovereign,  198  ;  distinction  of  so- 
vereign powers,  200 ;  legislative 
and  executive  powers,  207  ;  half- 
sovereign  States,  210  ;  under  a  fe- 
deral compact,  221  ;  in  the  United 
States  government,  222  ;  limits  of 
sovereign  power,  225  ;  the  term 
sovereignty  unconstitutional  ap- 
plied to  acts  of  a  sovereign,  229; 
sovereign  power  legally  absolute, 
241,  247  ;  rights  of  sovereign  go- 
vernment conferred  by  the  Divine 
law,  259  ;  legal  rights  pursued 
against,  262  ;  chief  purpose  of, 
266  ;  popular  obedience  to,  268  ; 
consent  of  the  people  necessary  to, 
272  ;  duties  and  rights  of  subjects, 
276  ;  positive  law  under,  313  ;  in- 
stituted by  an  independent  poli- 
tical society,  280  ;  ends  of  a  so- 
vereign government,  289,  seq. ; 
forms  of,  according  to  Kant,  328. 

State,  meanings  of  the  term,  198  ; 
half-sovereign  states,  210. 

Statics,  or  conditions,  private,  poli- 
tical, and  professional,  cvi  ;  Hale 
on  private  and  political  relations, 
cviii  ;  a  sovereign  not  invested 
with  political  status,  cx ;  status 


reipublica,  meanings  of  the  term, 
199. 

Suarez,  on  the  law  of  persons  and 
things,  lxxiv. 

Subjects,  on  the  duties  of,  250. 

Succession,  testamentary,  xcv ;  uni- 
versal, xcvi. 

Superiority,  definition  of  the  term, 
15. 

Swiss  confederation,  the,  224. 
Sympathy,  confounded  with  moral 

sense,  106  ;  Hartley's  hypothesis, 

108. 

Testamentary  succession,  xcv. 
Testimony,  results  taken  upon,  56. 
Theory  and  practice,  43. 
Thibaut,  Professor,  cxii. 
Things,  the  law  of,  lxxi-lxxiv,  lxxvii, 

lxxx,  lxxxiv,  xc,  xciii,  cvi,  cviii. 
Trust,  important  influence  of,  56  ; 

trust-substitution,  xcvi. 

Ulpian,  on  the  jus  naiurale,  161; 
his  derivation  of  jus,  233. 

Unconstitutional,  and  illegal,  dis- 
tinction of  the  term3,  228  ;  applied 
to  the  acts  of  a  sovereign,  230. 

Union  of  England  and  Scotland, 
227. 

United  States,  constitution  of  the, 
222. 

Universities  of  rights  and  duties, 
xci. 

Usucapion,  lxxxviii. 

Utility,  theory  of,  31,  34,  91,  94, 
104  ;  principle  of,  37,  101 ;  objec- 
tions to  the  principle  answered, 
39,  51,  53  ;  index  to  the  Divine 
commands,  46,  97 ;  test  of,  48, 
51,  53,  73  ;  objections  to,  72,  75, 
76  ;  hypotheses  of  iitility  and  of  a 
moral  sense,  92 ;  misconceptions 
of  the  theory  of,  95,  103  ;  prin- 
ciple of  public  good,  99  ;  13en- 
tham  on,  104;  Paley's  theory, 
106 ;  principle  of,  the  index  to 
the  Divine  law,  286. 

Virtue  and  vice,  explained  by 
Locke,  152. 
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